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CIVIL RIGHTS ASPECTS OF GENERAL REVENUE 
SHARING 

WEDNESDAY, OCTOBEB 8,  1975 

HOUSE OB' REPRESENTATTVES, 
SuBCOMMnTEE ON CrVIL AXD CoXSTITtlTIONAL RiOHTS, 

COMMITTEE ON THE JUDICIARY, 
Washin{fton, D.O. 

The subconunittee met, pursuant to recess, at 9:50 a.m. in room 2237, 
Raybum House Office Building, Hon. Don Edwards [chairman of the 
subcommittee] presiding. 

Present: Representatives Edwards, Seiberling, Drinan, Batlillo, 
Dodd, Butler, and Kindness. 

Also present: Alan A. Parker, counsel; Janet M. McXair, assistant 
counsel; and Ray Smietanka and Kenneth N. Klee, associate counsels. 

Mr. EDWARDS. The subcommittee will come to order. Today is the 
first of several full days of inquiry which the sulxjommittee will make 
regarding civil rights enforcement in the general revenue sharing 
program. 

This program has, of course, recently been thrust into the public's 
attention for two reasons. As most of you know, payments under the 
program are scheduled to end at the end of calendar year 1976, and a 
subcommittee of the House Government Operations Committee is 
currently in the midst of hearings on numerous legislative proposals 
urging its extension. 

Additionally, in recent months nmnerous reports have been released 
which make serious charges that the civil rights enforcement effort 
under the program is sorely inadequate. Without objection I would like 
at this time, to officially make a part of the subcommittee files coi)ies 
of two of tliose reports, the report of the U.S. Commission on Civil 
Rights rele.ised in February 1975, "(lie Federal (^ivil Rights Enforce- 
ment Effort—1974, Volume IV, To Provide Fiscal Assistance" and 
the report of the Center for National Policy Review, as released in 
July 1975, "Civil Rights Under General Revenue Sharing"'—both of 
which have been made available to the memljers of the subcommittee. 

In September 1973, eaT-ly in the life of tlic revenue sharing program, 
this subcommittee held hearings at which the then Director of the 
Office of ReA-enue Sharing. Mr. Graham Watt, made commitments that 
his office's enforcement of civil rights would indeed be vigorous. 

We hope in these healings to again hoar from the Treasury Depart- 
ment and the Office of Revenue Sharing regarding their enforcement 
efforts, as well as from other groups which have been monitoring rev- 
enue sharing civil rights enforcement. 

Befoie intro<lucing the witnesses today, I yield to Mr. Butler. 
ilr. BUTLER. Thank you, Mr. Chairman. 

(1) 



Today the Subcommittee on Civil and Constitutional Rijrhts con- 
tinuas civil rights oversight hearings on the general revenue sharing 
progi-ani. 

We have been assured by tlie chairman tliat tlie minority witnesses 
may lie called in a separate full day of hearings. 

Part of tlie oversight function is to detect compliance with present 
law. During tliese hearings this subcommittee must ascertain whether 
civil rights enforcement in the area of general revenue sharing has 
been lax. sufficient, or overzealous. 

In particular, attention should be focused on a regulation which 
permits discrimination in clear violation of the statute under the guise 
of making up for past discrimination. 

Attention Sliould also be focused on various court decisions which 
have legislated defenal remedies far beyond the scope of the statute 
passed by Congress. 

An equally important part of tlie overeight function is to determine 
the need for new legislation or for amendments of present law. While 
it should be sufficient for lawmakers to insure equality by the mere 
insertion of nondiscrimination provisions, this subcommittee must 
consider the express prohibition of a regulation which, in striving to 
make up for past discrimination against some people, authorizes an 
unlawful discrimination against many innocent pexiple. 

This sul>committee sliould also consider an express provision in- 
dicating tJiat negotiation and conciliation ratiier than confrontation 
and litigation is the preferable remedy in the case of noncompliancc 
witli the nondiscrimination pi-ovisions of tlie statute. 

The irreparable harm to many innocent citizens that results from 
deferring or tei-minating funds far outweighs the compensable loss 
of liencfits to a small group of citizens who allege they are being dis- 
criminated against. 

Mr. Chairman, we must evaluate the civil rights aspects of general 
revenue sharing by remembering that the punxise of the program 
is to supply funds to recipient governments with as few strings as 
possible. 

The program is not an omnibus civil rights "bill which brings all 
States and local j)rograms under the aegis of Federal regulation. 

The spending power should not be used to distort the principles 
of federalism on which this country was founded. As President Ford 
said in his message to Congress on April 25, 1975, "There could l>e 
no iiioie pi-actical leaffirmatioii of the Fedeial comiiact which launched 
this country than to renew the program which has done so much to 
preserve and strengthen that compact—General Revenue Sharing." 

It is my fervent hope that all membere of this sulxiommittee will 
direct the coui-se of these hearings toward that end. 

Mr. Chairman. T yield back. 
Mr. EnwAnns. The gentleman fi-om Massachusetts, Mr. Drinan, has 

done some excellent and thorough work in this area and I }ield to him. 
Mr. DnixAx. I happen also to I)e a memlwr of the sulx-ommittce to 

w'hich the Chairman referred, Mr. Fountain's sulxx>mmittee. We are 
deeply divided over the allocation fonnula but we are not divided over 
the question of civil rights. The witnesses and the members of the 
committee seem to be agreed that the civil rights provisions must be 



tightened up and that is why I am intensely interested in tlie proce- 
dures today and tomorrow. 

Thank you very much. 
Mr. EDWARDS. Mr. Kmdncss ? 
Mr. KINDNESS. I would just like to welcome our witness this morning 

and look forward to your testimony. I join in the feeling tliat there 
is a need for careful review not only of how civil rights are being 
affected on the part of the minorities but how the civil rights of all 
of the citizens might l)e affeeted by changes in the provisions of the 
General Revenue Sharing Act as it is e.xtended. 

I think that is the light in which the Congress must act rather than 
to attempt to move in the direction of extending tentacles of control 
info every hamlet, townsliip, county, and form of local government. 

Thank you, Mr. Chaiiman. 
I yield back. . ••. 

• Mr. EDWARDS. The gentleman from New York, Mr. Badillo. 
Mr. BADILLO. I hope in subsequent days to have a more complete 

statement but at this {xjint what I want to jwint out to you gentle- 
men is that my concern is about the indirect but yet very real forms 
of discrimination which take place. 

The general revenue sharing progi-am is supposed to be a substitute, 
at least in part, for the categorical grants. As you know, the categorical 
grants of the Great Society certainly were oriented particularly to 
the poor who liappened to be predominantly black, Spanish speaking, 
and elderly in the central cities. 

The concern that I have is that in many of these northern cities 
particularly after the categorical grants were withdrawn, general 
revenue sharing funds were used particularly for city agencies which 
are known to discriminate to the largest possible extent against these 
groups. 

So the discrimination does not take i)lace in a direct way. but by 
funneling the general revenue sharing funds into particular agencies 
which historically have eliminated minority groups, and by withdraw- 
ing the categorical grants from those minority groups you find a very 
dear foim of discrimiiuition when you put the total package together. 

I hope it is this kind of analysis that you may have done in your 
review of the general revenue sharing program. It is not so much the 
direct application of the funds, Mr. Chairman. It is the overall result 
in terms of the effect it has upon the minorities and the poor who live 
in the central cities of this country. 

Mr. EDWARDS. Thank you, Mr. Badillo. 
Our witness today is Mr. Victor Lowe, Director of the General 

Government Office of the General Accounting Office. In November of 
last year the Judiciary Committee requested the GAO to conduct a 
study into the manner in which the Office of Revenue Sharing carries 
out its civil rights enforcement responsibilities. Today we will hear 
the findings of that study. 

Mr. Lowe, we welcome you and we thank you for coming. 
Before you begin, we would appreciate your introducing for us 

those persons who are accompanying you. 



TESTIMONY OF VICTOR LOWE, DIRECTOR, GENERAL GOVERNMENT 
DIVISION, GENERAL ACCOUNTING OFFICE, ACCOMPANIED BY 
ALBERT HAIR, ASSOCIATE DIRECTOR; THOMAS WILLIAMSON, 
SENIOR ATTORNEY, GAO; ARTHUR GOLDBECK, ASSISTANT DI- 
RECTOR; AND JERALD BOYKIN, SUPERVISORY AUDITOR, GAO 

Mr. LOWE. We have Mr. Albert Hair, in charge of our work in the 
area of intergoverumental rolatioiis wliich includes general revenue 
sharing. He is a former city and county manager. To my immediate 
left, Mr. Thomas Williamson, a senior attorney in our Office of Gen- 
eral Counsel. On my right, Mr. Arthur Goldbeck, in charge of our 
work in revenue sharing and Mr. Boykin, who was responsible for this 
particular assignment. 

Sir. Bun^ER. Excuse me, Mr. Lowe. The name of the first gentleman ? 
Mr. LOWE. Albert Hair. 
Mr. Chairman, before I start, I would like to apologize for the 

length of the statement here this morning but I think in order to re- 
spond to the questions that the committee asked us to respond to, it is 
fairly lengthj-. 

We are pleased to appear here before the subcommittee to discuss 
general revenue sharing which is a 5-year program scheduled to expire 
on December .31, li>76. 

About $6 billion has been distributed annually to 39,000 State and 
local governments since the program started in 1972. Revenue sharing 
is a nindament-ally different type of Federal assistance because it al- 
lows State and local recipients wide discretion in the use of the funds. 

There are provisions in the Revenue Sharing Act, however, which 
do place certain restrictions and prohibitions on the use of the funds. 
Section 122 of the act provides that: 

No person in the TnitPd States shall on the ground of race, color, national 
origin, or sex be excluded from participation in. be denied the benefits of, or be 
Kubjeeted to discrimination under any program or activity funded in whole or in 
part with funds made available under (the act). 

The Secretary of the Treasury is responsible for administering the 
program and insuring that State and local recipients comply with this 
and other provisions. 

By letter dated December 30, 1974, the chairman of the House Ju- 
diciary Committee asked that we assist this subcommittee in evaluat- 
ing how the Office of Revenue Sharing has discharged its civil rights 
responsiliilities. 

Our statement addresses the questions raised in his letter and pre- 
sents our overall views about civil rights under the program. 

Our statement summarizes the information whicli we have gathered 
and we will submit a more detailed report to the Chairman in about 
60 days. 

As of December 31, 197-4, ORS had opened 109 civil rights cases, 
98 of wliicii were based on complaints received from private citizens, 
national civil rights organizations, State and local hiterest groups, 
legal service groups, and local public officials. The remaining 11 cases 
were opened based on information from the Department of Justice 
on ]iending litigation, compliance audits by ORS, and other sources. 

The number of comjjlaints being received by ORS is increasing. As 



of June BO, 1975, ORS had openod an additional 63 cases and expects 
to receive a total of 200 complaints in fiscal year 197(>. 

The increase is attributable, to some extent, to ORS's efforts to pro- 
vide the general public with information about the program. Two 
of ORS's publications informing citizens about the complaint process 
were distributed to each of the 39,000 recipient govei-nments, to many 
civil rights and civic interest groups, to Members of Congress, and 
to State and Federal agencies. Individuals were sent copies on request. 

One document is entitled "Geiieral Revenue Sliaring and Civil 
Rights," dated November 1974, and the other is entitled "Cetting In- 
volved : Your Guide to General Revenue Sharing" dated March 1974. 

Mr. BUTLER. You mentioned in one place that there were so many 
conijilaints and so many cases. Are those interchangeable? 

Mr. LOWE. I think that resulted from 144 complaints. 
Mr. RoYKiN. Some of the cases are based on complaints that came 

in to ORS and some are based on compliance reviews ORS conducted 
niul referrals ORS received from the Department of Justice. 

Mr. BUTLER. If the two complaints are centered on the same basic 
problem, then that is one case ? 

Mr. LOWE. That is right. Many of the cases have more than one 
complaint. 

Mr. BUTLER. Many of the cases have no complaints also ? 
Mr. LOWE. Several of them, yes, sir. 
Although the annual number of complaints being received by ORS 

is increasing, the number is very small compared to that received by 
other Federal agencies. 

For example, in 1974 the Equal Employment Opportunity Com- 
mission received about 57,000 complaints. HEW's Office of Civil Rights 
received over 1,400 complaints covering the assistance granted by three 
of IIEW's divisions. The Department of Labor's Office of Assistant 
Secretary for Equal Opi)ortunity received about 3,100 civil rights 
complaints. 

"Wc categorized the cases opened by ORS as of December 31, 1974, 
both by the type of discrimination charged sucli as race, national or- 
igin, and .sex and by the type of activity such as employment, services, 
and facilities in wliich the alleged discrimination reportedly occurred. 

Racial discrimination was alleged in 84 of the 109 cases. About 
one-third of these 84 complaints also alleged discrimiiuition based 
on national origin and/or sex. 

Employment practices were questioned in 80 cases. About onc- 
forth of these 80 cases also involved complaints about services and/or 
facilities. Furthermore, in about two-thirds of the 80 cases, the re- 
cipients' police or fire departments, or both departments were the 
subiects of the complaiiits. 

We have attaclied at the end of this statement more detailed break- 
downs of the various discrimination categories. 

The ORS complaint process normally involves six stages: Com- 
plaint initiation; analysis of preliminary data; field investigation, 
usually consisting of a financial audit and a civil ri.o-hts review: ORS's 
decision on the Government's compliance status; efforts to obtain vol- 
untary compliance from the Government, or resort to involuntary com- 
pliance procedures; and case closure. 



6 

Our review of the time involved in processing the 109 cases revealed 
apparent excessive delays and evidence that the time required to 
process a complaint is increasing. 

For the 43 cases that had been closed as of June 30, 1975, the aver- 
age processing time was 10 months. These averages do not include the 
processing time for the remaining six cases carried in special status 
by ORS because, for example, court action may have been pending. 

Tlic shortest case was closed in 22 days because the complainant 
withdrew the charge. The longest case took 29 months to close and was 
based on the first civil rights complaint received by ORS. We identified 
7 closed cases and 50 active cases where a delay of 6 months or more 
occurred in one or more of the major processing stages. 

Mr. BUTLER. By delay, do you mean the time intervened between the 
time the file was opened and the case was resolved ? 

Mr. LOWE. Yes. sir. 
Mr. BUTLER. So it would be fair to say that if they had brought all 

the energies of the ORS to bear and everybody was working on it and 
investigating and it took 6 months to resol\c it, you would have 
reported a delay of 6 months ? 

Mr. LOWE. Six months in one stage and it could have been several 
stages. We identified seven cases where the lapse of time occurred in 
one or more of those six stages. 

Mr. BUTLER. Did you make some effort to resolve this question 
whether the lapse of time was reasonable or unreasonable in a partic- 
ular instance? Do you have it classified somewhere in your report? 

Mr. LOWE. We have analyzed each one of those cases and in a report 
we will make to the committee there will be an appendix which out- 
lines every one of those cases and what happened in each case. 

So we are doing that. I don't think we have it in the statement 
here. 

Mr. BDTLER. All right. I thank you. 
Of the 109 cases opened through December 31, 1974, 66 were still 

open as of June 30,1975, including the 6 which were cariied in special 
status by ORS. Of the 43 that were closed cases as of June 30, 1975, 
11 governments were found to be in noncompliance with section 122. 

In another 9 cases, ORS found there was no evidence to support the 
complainants' allegations. Ten cases were closed due to lack of jurisdic- 
tion and thre« others were closed after tlie complainants withdrew 
their charges. 

In the remaining 10 closed cases ORS made no formal noncompli- 
ance decision. In 4 of these cases, ORS monitored court proceedings. 
In the other six cases, ORS contacted the recipient and, based on 
responses by the governments and/or findings of its own investigations, 
recommended actions to satisfy section 122 requirements without issu- 
ance of a noncompliance letter. 

AVe have attached at the end of this statement a detailed breakdown 
of the disposition of the 109 cases. 

In its letter notifying a government of noncompliance with section 
122, ORS stipulates what actions the government must take in order 
to be in compliance. Most governments responded by either taking the 
necessary corrective action or by giving ORS assurance that the 
requested action would be taken. 



An example of corrective action frequently requested by ORS is the 
implementation of affirmative action employment plans to eliminate 
discriminatory employment practices. 

As of June 30,1975, ORS had found in 17 cases that the recipient was 
in noncompliance with section 122. In 11 of the 17 cases ORS subse- 
quently determined that the recipients had achieved compliance status 
and the cases were closed. Four cases were pending action by ORS or 
the recipient government and the two otlier cases had been referred to 
the Depai-tment of Justice by ORS. 

Monitoring is normally used by ORS to assure that after a case 
is closed, the assurances provided by a recipient government to correct 
past discrimination or avoid future discrimination are eventually 
translated into actions. 

For example, in cases involving employment discrimination ORS 
typically requested that the recipient government submit quarterly 
status reports on its affirmative action plan. ORS asked that the reports 
designate by name, race, national origin, and sex all pei-sons recruited, 
hired, or promoted during each quarter by the government's depart- 
ments covered by the affirmative action plan. 

ORS also asked that these reports include the date of hire or promo- 
tion and the salary and job title for all employees in the Department. 

We identified seven cases where the files indicated that ORS would 
monitor the progress in implementing a government's plans and projf 
ects prior to June 30, 1975. For the most part, we found considerable 
delays and a lack of follow up by ORS in its monitoring efforts. Actual 
monitoring through June 30,1975, consisted of ORS receiving reports 
from four of seven governments. In only one of these four cases was 
there evidence that ORS had reviewed the information submitted. 

In the remaining three cases, there was no evidence that the moni- 
toring actions had been taken as of June 30. For example, in one case 
the government was asked to submit quarterly status reports begin- 
ning in January 1975 on its efforts to eliminate employment discrim- 
ination. 

We found no record of submission of the reports by the recipient 
government or evidence of follow up ORS. In the other two cases, 
ORS planned to conduct onsite inspections to monitor the implementa- 
tion of the corrective actions, but we found no evidence in the files 
that the onsite inspections in either case had been conducted through 
June 30,1975. 

ORS requires that the chief executive officer of each recipient gov- 
ernment sign a compliance assurance statement indicating the govern- 
ment's intention to comply fully with section 122 and other provisions 
of the Revenue Sharing Act. On June 16, 1975, ORS established new 
special assurance procedures whereby, in addition to the standard 
compliance assurance statement, a recipient government previously 
found in noncompliance must submit evidence that similar violations 
will not occur in the use of funds for future entitlement periods. 

As of June 30, ORS told two recipient governments with vmresolved 
section 122 violation that they would be monitored in accordance with 
tlie new special assurance pi'ogram. 

ORS requested that both governments: 
(1) Adopt affirmative action plans for their agencies receiving 

revenue sharing funds during fiscal year 1976, and 
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(2) Provide ORS •with quarterly status reports on progress in im- 
plement inp these plans. 

Jlr. KLEK. This new special assurance program would appear on its 
face to be more stringent than prior compliance assurance procedures. 
Have you had any evaluation since June 30 that would show that this 
had increased the effectiveness of ORS's monitoring? 

Mr. G01.DBECK. That program has so recently gone into effect, wo 
liave not covered it. There were 14 governments required to send in 
reports for the entitlement period. But we have not had a chance to 
evaluate those l>ecause many of tlie letters just came in. One of them 
just came in within the last couple of days. 

Mr. Ki.EE. Does the new procedure on its face appear to be more 
stringent and likely assure compliance than the previous procedure? 

Mr. GoLDBECK. It depends on how it is implemented. If the Office 
of Revenue Sharing ixjally makes the government submit something 
that would overcome what had pi-eviously been done, it would be more 
stringent. There are some wavs it mav not achieve what it appeai-s it 
will.      _ . - 

That is. for example, a government may come in with an as.surance 
which could thereby avoid the previous contention of discrimination. 

Ms. MCNAHJ. Mr. Goldbcck, one other question. As I understand 
the wav in which tlie new assurance pro\ision works, if a recipient ju- 
risdiction is able to assure ORS that it will not use the new en- 
titlement fimds in an area similar to the area that has formerly been 
found to be discriminatory, then it can receive the money without 
correcting the past discriminatoiy activity. Is that your understanding 
of the new ])rocedui'e ? 

Mr. GoLDBECK. I don't want to make a positive statement but that 
is mv current understanding. 

Mr. IJOWE. ORS dismissed 10 cases because of a lack of jurisdiction. 
Six of these were dismissed because ORS decided that revenue sharing 
funds were not used in the areas complained about. In five of these 
six cases ORS either referred the case to another Federal agency, or 
some other Federal agency was already investigating the case. 

In the sixth rase ORS's letter advising the complainant to contact 
OEO could not be delivered by the post office. 

In three of the other four ca.ses, ORS cited a lack of jurisdiction 
because the discrimination complaint was not based on race, color, 
national origin, or sex which are the areas specified in section l"2'i. 
In these three cases, the complaints were based on age, geographical 
location, and status as an ex-convict. Then, in the 10th case, ORS 
determined that it lacked jurisdiction because the alleged discrimina- 
tion occurred befoi-e passage of the Revenue Sharing Act. 

These criteria used by ORS to resolve civil rights complaints are 
derived from many sourceSj including the U.S. Constitution, the sev- 
eral civil rights laws, Presidential executive orders, court decisions, 
and the Revenue Sharing Act itself. 

With the exception of the Revenue Sharing Act these same laws 
and other provisions constitute criteria which also apply to the pro- 
grams of other Federal agencies. A search made of the Department of 
Justice's computerized data bank identified well over 100 laws with 
civil rights provisions. 



This prolifci-ation of civil rights provisions has created a complex 
and sometimes confusing situation for administrators, auditors, re- 
cipient governments, and others who must deal with them. 

Aggregately, these laws, executive oixlers, court tlecisions, and other 
criteria, prohibit discrimiimtion based on such reasons as race, color, 
sex, creed, national origin, age, being handicapped, and political afftli- 
ation, but we are not aware of a single law which covers all of these 
prohibitions. 

Mr. KLEE. IS there an additional category of religion you have 
omitted ? 

Mr. LOWE. There could very well be. 
Air. H.\iR. Creed is tlie word used. 
Mr. LOWE. For example the Revenue Sharing Act prohibits discrim- 

ination on tlie basis of sex. but the 1964 Civil Kights Act does not. 
Furtliermore, activities in whicii discrimination is prohibited include 
public education, housing, public employment, public facilities, con- 
ti-act awards, and many others, but tlie extent of coverage under a 
given law may be broad or limited. 

For example, the Revenue Sharing Act prohibits discrimination in 
public employment in any activity funded in whole or part with 
revenue sharing funds but discrimination in public employment is 
prohibited under title VI of the Civil Rights Act of 1964 only where 
employment is the i^rimary purpose of the Federal financial assistance 
involved. 

Further complexity in c\\\\ rights administration and enforcement 
occuis wlu'u an agency is authorized under one particular law to exer- 
cise the powers and functions specified under another law. Tlie Reve- 
nue Siiaring Act, for example, granted the Secretary of the Treasury 
the option to exercise the powers and functions contained in title VI 
of the Civil Rights Act of 1004 to enforce nondiscrimination. 

Some civil rights organizations argue that the Secretary of the 
Treasury has the authority to defer a recipient government's revenue 
siiaring funds on the basis of a probable cause determination of dis- 
crimination by the Secretary pending a full administrative hearing 
or a decision liy a court. 

ORS, on the otlier hand. l)elieves that it sliould not defer funds 
before there has been a finding of di.scrimination as a result of a due 
process administrative or court proceeding. 

To gain some insight into how other agencies deal with deferral 
of Federal funds to recipients against whicli allegations of noncom- 
pliance with <liscrimiiiati(m provisions are lodged, we talked witli 
officials of HEW. LEAA. IIUI). tlic Department of Transportation, 
and the Office of Federal Contract Compliance. 

The discussions revealed generally that once the agencies Iiave 
awarded grants to recipients, the funds for tliose grants are not with- 
held prior to an administrative hearing, the opportunity for a hearing, 
or a decision of the courts. However, various Federal agencies provide 
in their regulations for tlie deferral, prior to a formal hearing, of 
grant applications for lack of satisfactory nondiscrimination assur- 
ances. 
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We found evidence that ORS had notifieci or attempted to notify 
the complainants, where appropriate, of the disposition of their griev- 
ances in 40 of the 43 closed cases. In the other three cases, notification 
had not been made because of apparent oversight bj' ORS. 

We contacted the complainant or the complainant's representative 
in 21 of the 43 closed cases. The complainants we contacted were gen- 
erally dissatisfied with the disposition of their grievances, although 
a few expressed various degrees of satisfaction. 

The basic reason for the dissatisfaction by most of the complainants 
was their belief that discrimination still existed in the areas com- 
plained about. 

Some of the complainants, or their representatives, were also dis- 
satisfied with the way ORS handled their particular case-s. Reasons 
the complainants gave for dissatisfaction with ORS' complaint 
processing included: 

1. ORS' failure to conduct a thorough investigation. 
2. ORS not requiring a formal signed agreement from the Govern- 

ment specifying all actions which would be undertaken to achieve 
compliance and the type of status reports which would be submitted 
periodically. 

3. ORS changing its position in a case originally requiring seveial 
actions by a government to meet compliance and later considering the 
government to be in compliance even though the government said it 
would fulfill only a portion of the requirements. 

Mr. BUTLER. I would like a little help here about whether these 
Federal agencies provide in their regulations for deferral prior to a 
fonnal hearing. Is there any difference in the legislation between 
those which provide in their regulations for deferral prior to formal 
hearings and those which do not? 

Mr. WILLIAMSON. The legislation? 
Mr. BcTLEK. The statute under which they are operating. In both 

instances are we not proceeding under the same statutory authoriza- 
tion? 

Mr. WILLIAMSON. YOU have to look at it. There are two diffeient 
types of withholding. The statutes uniformly say including tlie reve- 
nue sharing statute and title VI incorporated in it that once the 
entitlement has been OK'd or once the grant has been OK'd, funds 
cannot be then cut off without a due process hearing. But the courts 
have also said that the provisions of title VI, which govern most of 
these programs allow holding up an application for funds tliat have 
not yet been granted; that holding up an application for the grant 
is not a refusal to continue assistance within the meaning of the 
statute. The courts have said that they are still considering whether 
thev will refuse to continue assistance. 

Therefore a due process hearing is not required then in that instance. 
Mr. BUTLER. Are these differences in policj' made at the adminis- 

trative level in which the statutory expression is the same? 
Mr. WILLIAMSON. The statutory expression is the same but the 

courts have interpreted that particular statute, title VI, as allowing 
deferral. 

Mr. BUTLER. The court's opportunity to construe arises for regula- 
tions which are different in different agencies. Is that true? 

Mr. WILLIAMSON. I think the regulations now reflect the court 
decisions. 
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Mr. BUTLER. The court decision came before these regulations vvliich 
provide for deferral. 

Mr. WILLIAMSON. I don't know exactly which came first but the 
court decisions are now in line with those regulations. 

Mr. BUTLER. Since you have undertaken in this report today to go 
into this point, would you develop it a little more when your fornuil 
report comes to us? 

Mr. LOWE. Yes, sir. 
Mr. KLEE. I have a question about the present scope of the remedy 

under title VI. Am I correct that section 602 of title VI limits the 
deferral to the program or activity found to be in noncompliance 
and not to all programs or activities within a particular jurisdiction 
found to be in noncompliance? 

Mr. AViLLiAMSON. That is cori-ect. 
Mr. KLEE. Does the term deferral appear in any of the statutes that 

have been promulgated or is it strictly limited to regulations? 
Mr. WILLIAMSON. I won't say in any of the statutes. I can't recall 

one. 
Mr. KLEE. Thank you. 
Mr. BUTLER. AVe have inquired as to whether the complainants were 

satisfied. How about the complainees? Do you have any rundown as 
to tlieir reaction to the manner in which ORS handled these ? 

Mr. I>iwE. You mean the recipient government? 
Mr. BtfTLER. Yes. 
Mr. LOWE. NO, we don't. 
Mr. BuiXER. Do you agree with me that that is appropriate to a 

thorougli audit ? 
Mr. IxnvE. It could be, sir. I think in this case we were sticking spe- 

cifically to what the committee had asked us to look into. 
Mr. BUTLER. Well, to the extent that I have got the authority. I 

would like this phase of it also developed in your final report. And 
particularly. 1 would like the view of the recipient governments as to 
the administrative burden or lack of it developed in an effort to deter- 
mine compliance or lack of it. 

Mr. lyOWE. We can sure try to do that. I would think in the same 21 
locations as those 21 complainants that we were able to contact. 

Mr. l^UTLER. You are the auditois. You know how to get a repre- 
sentative sampling. I will not be critical of that. 

Mr. LOWE. Thank yoiL 
ORS has enhanced cooperation and coordination with civil rights 

and public interest groups by: 
1. Participating with these groups in meetings around the 

coiuitry; 
2. Providing the groups with ORS publications; and 
3. Encouraging the groups to assist in monitoring compliance 

by recipients. 
The extent of coordination and cooperation ORS had received may 

be reflected in the large percentage of cases that were opened based 
on complaints received from the civil rights and public interest groups. 

For example, of the 144 complainants listed in the 109 civil rights 
cases we reviewed. 52 were national civil rights organizations such as 
the NAACP and the National Organization for Women, and 50 were 
public interest or legul service groups. 
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ORS has had extensive dealings with some Federal agencies, par- 
ticularly the Department of Justice's Civil Rights Division and Law 
Enforcement Assistance Administration, the Department of Housing 
and Urban Development, the Department of Health, Education, and 
Welfare, and the Equal Employment Opportunity Commission. How- 
ever, we found no evidence that these agencies operated under a 
formal, coordinated program. 

ORS had signed cooperative agreements with HEAV and the EEOC 
to provide for the exchange of information and to avoid duplication 
of investigative work. ORS' agreement with HEAV also calls for 
further discussion between the two agencies which would result in 
HEW representing ORS in compliance audits. 

ORS has obtained from tlie EEOC employment tlata which is being 
used in a test program that will compare a government's employment 
data with labor force statistics. ORS aiul the EEOC also agreed to 
jointly publish a "(iuidebook on Eijiuil Employment for Public Em- 
ployees'' wliich is expected to be printed in January 197t>. 

The publication is to assist employei-s in complying with civil rights 
jirovisions of tlie act. It will also include a section on the nonemploy- 
ment aspects of the law. 

ORS and the Justice Department's (Mvil Rights Division have en- 
tered into a formal agieement which allows OliS and the Division to 
avoid duplicate Federal investigations of State and local governments. 
()HS ami tlie Division were already participating in joint reviews and 
sharing information in certain cases. 

No foirnai agreement exists between OR.*^ and LEAA, but during 
its investigations the LEAA in((uires about wlietiier revenue sharing 
funds were used in the area covered by tlie LEAA grant. Where rev- 
emie sharing funds are involved, LEAA provides ORS with informa- 
tion on the cases. 

ORS and HUD have been negotiating a formal agreement wliich 
would provide for the exchange of information. 

The Acting Director of ORS expressed tlie opinion that most Fed- 
eral agencies would just as soon administer their own programs because 
they each have their own special interest and program knowledge is 
helpful in disciiminationdeterminations. 

He added, however, that because of the limited enforcement powers 
an individual agency maj' have, the agency seeks to strengthen its 
cnfoircment potential by uniting its eti'orts with those of other 
agencies. 

Mr. Run^ER. Going back to the page immediately preceding, talk- 
ing about the guidebook on equal employment for public emploj^ees 
to be printed in January lOTO, this pul)lication to assist employers to 
comply with employment provisions of the act. Arc we referring to 
the Re\enue Sharing Act? 

Mr. I>owr.. Yes. sir. 
Mr. Bi-n.KK. Where is the mandate in the statute for the Revenue 

Sharing Office to be spending money educating people as to the civil 
rights provisions relating to compliance with the act, to educate indi- 
viduals to comi)lain ? 

I want to know where that authoritv api)ears in the legislation. 
I hn ve no quarrel with it, but I would like to know where it is. 

Mr. LOWE. Mr. AVilliamson i 
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Mr. WILLIAMSON. I can't pick it up iij,'lit away, Mr. liutler, but I am 
sure- there is a provision in there tliut says tlie secretary will publish 
regulations and take steps to carry out tlie statute. 

It would presumably come under that. 
Mr. BLTXER. Well, since we are auditing the expenditure of public 

funds, would you agree that an appropriate audit would involve 
annotating the source for the expenditure of f mids i 

Mr. LOWE. Yes. 
Mr. BuTX.ER. Would you include that in your report ? 
Mr. LOWE. Yes. 
Mr. KLEE. YOU said the Acting Director of the Office of Revenue 

Sharing stated that because of the limited enforcement powers an 
individual agency may have, tlie Agency seeks tf) .strengthen its en- 
forcement potential by uniting their efforts with those of other 
agencies. 

Did the Acting Director of the Office of Revenue Sharing state that 
the Office of Revenue Sharing has limited enforcement powers? 

Mr. H.\iR. I talked to the Acting Director about that particular por- 
tion of the statement. I think he was speaking in general terms. He 
was indicating that his Agency had sought tliese cooperative agree- 
ments and I think in this particular case he was not making reference 
to limited enforcement powers, but perhaps staff' and other types of 
commimications devices that miglit l)e u.sed to exchange information. 

Mr. KLEE. To put this remark in context it would be fair to say he 
was not speaking about the limited power granted to him by the pres- 
ent statute but rather to the current administrative support he has to 
implement tliosc powei-s; is that correct ? 

Mr. ITAIR. 1 tliink that is a reasonable assumption. 
We did not probe it that much, but I did not get the impression that 

lie was complaining about a lack of legal autborify although there 
may be some portions of the act he was seeking impiovement in. 

Mr. BADILUI. Was that his own personal opinion ? Did he go out and 
talk to these other agencies to see if they would be willing to enter 
into an agreement or did he just give his opinion? 

Mr. GoiJ)BErK. I think he lias talked with some  
Mr. BADILLO. .\S of December 1974. ORS has signed only one agree- 

ment with the Equal Employment Opportunity Commission. What 
others have they signed ? 

Mr. GoLDBECK. Well, they have agreements with EEOC, HEW 
and  

^fr. BADILLO. There are many agencies. Did they go and seek out 
these other agencies or is it just as you say heie that in his opinion they 
don't want to cooperate? Has he been turned down by the others? 

^fr. GoLDBECK. They are in the process of negotiating additional 
agreements. He did make a point to us also in discussions with him 
that prior to the time that these agreements were negotiated, there had 
been no real formal cooperative agreements between any Federal 
agencies. 

Mr. BADII.LO. My point is that if you have one with EEOC entered 
in December 1974, and since then you have entered one with HEAV. you 
have one with Justice, what is the basis for his opinion that the others 
would just as soon not do it ? 

62 3S1—-r 2 
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It seems to me tliat the evidence indicates that the others would just 
as soon do it if OKS went out and sought to enter into such agiee- 
ments. 

Mr. GrOLDBKCK. These agreements generally provide for exchange 
of information and perhaps doing some investigative work for the 
other agency. What he was concerned with there was the actual grant- 
ing of the detemiination of discrimination to another agency. 

in other words, IIUI) decided that somebody is discriminating in the 
use of revenue sharing. That was where he was drawing the line. 
He felt that each agency because of their own knowledge of their 
program should make that final determination. 

Mr. BADILFXJ. Obviously each agency would just as soon administer 
its own program. Naturally, but that is not to say that they would be 
unwilling to work with the Office of Revenue Sharing. 

All I am trying to bring out is that the fellow's attitude is that these 
fellows don't want to work with us, he won't go out and firmly try 
to seek agreements. 

The attitude seems to me rather negative. It seems that he does not 
really want to go out and affirmatively seek the help of these agencies. 
I am not talking about handing over the program to them or the taking 
over of tiieir programs. But I am speaking about getting their coopera- 
tion. 

Mr. GoLDBKCK. I think perhaps we ought to give the Office of Reve- 
nue Sharing some credit because they are the first Agency that has 
ever negotiated any formal agreement in this civil rights area. Prior 
to last December, there just were none. For example, HEW did not 
have one with HUD. 

Mr. B.\DiLr>o. It is not such a radical concept that Federal agencies 
.should cooperate with each other. 

Mr. GoLDBKCK. That is right. 
Mr. LOWE. I will proceed with my statement. 
ORS has .several mechanisms it uses to aid in the identification of 

recipient governments in which civil rights problems exist even though 
no complaints have been filed against the governments. 

Coordination and cooperation with other Federal agencies to ex- 
change information is one of the mechanisms which has caused ORS to 
open civil rights cases. 

A second one is the establishment of formal agreements between 
ORS and State civil rights agericies. The agreements ])rovi(le that the 
Statp agency should notify ORS of cases in which revenue sharing 
funds mav have been used in n discriminatory manner. 

As of September 25, 197.'), ORS had entered into agreements with 
II State agencies. The acri'eements have not been in existence long 
enough for us to nssess their effectiveness. 

Mr. BcTLER. Would you tell us which States those are please ? 
Mr. BoYKiN. Maine, West Vireinia, Illinois, the District of Colum- 

bia. Ohio, Connecticut, Maryland, Minnesota, South Dakota, Delaware, 
and Alnska. 

Mr. T»wK. Another mechanism u^ed by ORS to check a government's 
comnliance status is the svstem of State and local auditore. In October 
197,3. ORS is.sued an audit .<ruide and standards for revenue sharing 
leninients to assist State and local auditors and public accountants in 
understanding the sne^ial requirements for audits of revenue sharing 
funds and to establish audit standards and procedures. 
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In its publication "General Revenue Sharing and Civil Rights" 
dated Xoveniber 1974 ORS states that its audit guide is the first of 
any type that requires auditors to report extensively on civil rights. 

The guide includes a list of audit procedures whicli must lie per- 
formed by auditors if the audit is to be accepted in lieu of an ORS 
audit. 

ORS had received about 1,600 audit reports prepared by State and 
local auditors and public accountants through Decemlier 31,1974. ORS 
officials said that none of these reports mentioned a possible violation 
of the nondiscrimination provision of the act. 

It is quite evident that reliance so far on the State and local audit 
system to identifj* possible civil riglits violations has been ineffective. 

In Dex^ember 1974 ORS began conducting compliance audits on a 
sample basis. The audits include financial, civil rights, and other com- 
pliance aspects of the general revenue sharing program. As of April 22, 
1975, ORS had conducted 22 audits and 12 reviews of vvorkpapers pre- 
pared by independent public accountants imder its sample audit plan. 

Four of the 22 audits and 1 of the 12 independent public accountant 
reviews disclosed possible civil rights violations which were referred to 
the ORS Civil Rights Branch for investigation. No cases had been 
ojiened on these governments as of August 21,1975. 

Mr. KLEE. The reports have not mentioned violations of nondis- 
crimination pi-ovisions. Does that in and of itself show that the audit- 
ing procedure has been ineffective? 

Mr. LOWE. "Well, that is based on an assumption that if you did 
1.600 you would report something and I think—in a few minutes I 
will get to a point in my statement wherein we have done review work 
in 26 local govenunents tliroughout the counti-y which gives you some 
indication of the type of thing that might be mentioned in the audit 
report. 

It mififht not be a noncompliance case; it might be one. If you fol- 
lowed the audit procedures and you looked at that, y<ni would call 
attention to it. 

Mr. KLEE. YOU are not operating on the assumption that the State 
and local government is innocent of discrimination unless proven 
otherwise? 

Mr. LOWE. NO, sir. 
Mr. BADiLr/1. How many of those who are State and local auditors 

are emjiloyed by the State and local governments and how many of 
them, if any, were independent certified public accountants who have 
a license at stake? 

Mr. LOWE. The audit guidelines put out by the Office of Revenue 
Sharing indicate that in order for an audit to he acceptable to them, it 
has to cover certain things. 

Mr. BAniLLo. I understand. T am a certified public accountant mv- 
self. I understand that. But if I am not writing a report as a certified 
public accountant and I sign my name to it, then if that report is 
wrong I can lose my license. 

If I am hired by, say, Mr. Beame in New York and I am an employee 
and I sign my report as an employee of the office of the comptroller, 
my license is not involved. Neither is mv license involved if I am writ- 
ing a report for the comptroller of the State of New York. 
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It makes a difference whetlier I am workinj? for someone or whether 
I am an independent auditor because tlien 1 am facing to bo reportiiijj 
to my boss. I would like to know wliich are tlie reports of tlie public 
employees and wliich ones are the independent accountants!? 

Mr. IJOWK. I don't have, a breakdown ripht now but on the next page 
we point out something that touches right on that. As of April 22. 
1075. ORS conducted 22 audits and 12 reviews of work papers i)re- 
I)arod by indei)cndent public accountants. 

Four of the 22 audits and 1 of the 12 independent public accountant 
reviews exposed possible civil rights violations whicli were referred 
to tlie ORS Civil Rights Branch for investigation. The auditor did 
not have to go lx>yond the normal audit. 

He has to, if the audit itself is acceptable to ORS. to make it accept- 
a»)le to ORS. 

Mr. BADIIXO. I have no problem with tliat. T have a problem with 
the fellow just working for the State and local official. It is most un- 
likely that he or she would criticize his or her employei-s. 

If they did they miglit not last very long. 
^fr. LOWE. I know in New York State the auditor occupies a pretty 

secui-e pasition and is really relatively independent of tlie agency he 
would lx> auditing. This is the same in a number of other States.' 

Mr. Bun.KR. As a matter of fact, it is analogous to tlie position of 
the (leneral Accounting Office, is it not ? 

^fr. IvowK. In many States that is true. In some it is not. 
>rr. BAnii,r,o. In many of the municipalities, the auditor might be 

just j)art of the team. 
Mr. Low?:. Tliat can be true also. 
Mr. BAI)1U>O. If you can provide it, I would like to get a breakdown 

of those, who are independent auditors and those who are auditors 
on municipal and State payrolls. 

[GAO later checked witli ORS's chief auditor and submitted the 
following information for the record: The chief auditor at ORS told 
us on October 13, 1975. that the 1,000 reports could not be readily 
identified because they liave lH>en filed alpliabetically among the total 
of 4,211 such reports which have been received by ORS as of Septem- 
ber 30, 1975.] 

Mr. EDWARDS. Mr. Lowe, did the ORS charge these 1,600 auditors 
with the definite responsibility of reporting on civil rights enforce- 
ment ? 

Mr. LOWE. XO. sir, the charge in effect was that if you perform an 
audit and use tlie guidelines—the guidelines that tlicy have pnb- 
lislied—then that audit would be accepted in lieu of an independent 
audit bv ORS. That is the only charge. 

In other words, the auditor can stop at the end of a normal financial 
audit he would make and not do these other steps and that would not 
be nn acceptable audit to ORS. 

Mr. EDWARDS. Therefore in its publication, "General Revenue Shar- 
ing and Civil Rights, Xovember 1974," OHS is wrong wlien it states 
that its audit guide is the first of anj- tyix; that requires auditoi-s to 
re]iort extensively on civil rights? 

Mr. IxiwR. Maybe we can exjdain tliat a little clearer. 
Mr. Gor.DBKCK. I think technically that may be a true statement be- 

cause their guide does have certain .steps in it tliat require an audit 
of tliat name—of civil rights. Their audit guide also says if that audit 
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that tlic independent accounting fiiTn or the State government is doing 
on a local government, if that is to be accepted by the Office of Kev- 
enne Sharing in lieu of an audit they might do, they must follow the 
steps in the guide. 

If an auditor does not follow the steps, then the Office of Revenue 
Sliaring would not accept the audit. 

Mr. KiXD.NESS. Mr. Chairman, one point. I wonder if we could be 
provided with the information later as to how many of the 1,600 cases 
involve tiie extra guidelines points? 

Perhaps none of them did but if that is the case, that would be 
pertinent to know. 

Mr. LOWE. Yes. sir. Mr. Kindness. "We will analyze tho.se 1,600 re- 
ports if we can and see how tliat worked out. 

Ms. MCNAIR. YOU indicate that cases have not yet been opened in 
the five audit situations where possible civil rights violations were 
noted. 

Mr. IvOWE. Some cases, ye.s. 
Mr. liuTLER. This goes back to tlie question I asked. No cases had 

been ojx^ned. Does that meaiv these disclosed possible civil rights viola- 
tions wore noted and ignored or that an investigation is proceeding 
or what? 

Mr. BovKiN. What it means is that ORS has not gotten around to 
o])ening cases on these. It does not mean that they have been ignored. 
If there is some of that evident in the case, I don't know of it. But 
we are not saying that here. 

Ms. MCXAIK. What have they done in those five situations? ^ 
Mr. BoYKiN. Well, we talked to ORS alx)ut these investigations. We 

•were told that one would result in a case and would show up on the 
August 31 active list, but it did not sliow up. But they are expected 
to show up as ORS analyzes them. 

Mr. BUTLER. You are not suggesting here that they are ignoring 
them? You are suggesting that procedurally it takes longer than 
August .^l to get aro\md to it ? 

Mr. LOWE. At the time we put this together, we did not have any 
more information as to the outcome of those particular ones. 

Jfr. BtTi.ER. What brought you to the view that possible civil rights 
violations had been disclosed? 

Mr. LOWE. This was the conclusion reached by ORS as a result 
of its review of these particular cases. 

Mr. BUTLER. So it is not your view but their view. 
^Ir. LOWE. Yes. 
Mr. KLEE. Of complaints filed on and after April 22, 1975, have 

cases been opened on any of those or is this indicative of the nonnal 
delay for the complaint initiated cases as well as the audit cases? 

Mr. GOLDBECK. Their practice is to open a case as soon as the com- 
plaint comes in. When it is received from outside of their office, tliey 
open a complaint. These cases were situations where they initiated 
them internally. I think it would be fair to say that they are still try- 
ing to determine whether or not there is sufficient evidence available 
to establish a case. 

Mr. KLEE. What does opening a case mean? If a complaint comes 
in and a file is opened, they do not send out their 15 day letters im- 
mediately, do they ? 

They put the case into the file, correct ? 
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Mr. GoLDBECK. Right. 
Mr. KLEE. They put their audit in a different file and that is not 

technically a case, is that right ? 
Mr. GoLDBECK. That is correct. I think in the case of a complaint, 

they feel they must respond to the complainant. So they have to do 
something. 

They immediately establish a case. But in the case of their internal 
audits it may be that there is no complainant. They may never liave 
any external corresponding now involved at all. 

Ms. MCNAIR. Tliere appears to be different treatment when their 
own special internal audit review is involved  

Mr. LOWE. The auditors in performing this work red-flagged 
these particular audits and referred them to the ORS civil rights 
branch for investigation to see if there is a case on them. 

Ms. MCNAIR. Doesn't ORS state that they are using these 1,6(K) 
audits which have been supposedly performed in accordance with its 
Audit Guide as part of its civil rights monitoring process? 

Mr. LOWE. We indicated we don't think it is very effective. 
Mr. KINDNESS. Going back to page 4 of your statement that the 

ORS complaint process noimally involves si.\ stages. If I imderstand 
correctly, what lias just been stated in this exchange, the cases we 
are talking about on page 17 are half way tlirougii those six stages, 
is that correct ? 

Mr. I.rf)WE. They have not really been opened as a case yet. 
Mr. KINDNESS. There is a complaint initiation in a sense resulting 

from the audit? 
Mr. LOWE. Yes, sir, an internal possible case. 
Mr. KINDNESS. There is an analysis of preliminary data or this 

would not have been mentioned here. There is a field investigation 
usually consisting of a financial audit and a civil rights audit review. 
That is inherent in the audit. That is three steps through the six stages 
that would be parallel to the complaint process. 

It seems to me we are playing around with words but I would like 
to understand better what the statement means "no cases had been 
opened on these governments as of August ;51, 197o." 

Mr. LOWE. That means there had been no formal cases reported. 
This thing had been referred to their civil rights branch for investi- 
gation at tliat time. 

Mr. KINDNESS. Does it mean that no efforts to obtain voluntary 
compliance from the governments involved liave occurred and does 
it mean that no involuntary compliance procedures have been 
initiated? 

Tlie final stage of tliese six steps is closure of tlie case which does 
not seem very significant. 1 am iiaving a good bit of difficulty under- 
standing why that statement is in the testimony. 

Mr. GoLDBEC'K. We wanted to point out that they only looked at a 
Aery small number of governments. They came up with some indica- 
tions of potential discrimination. We are trying to contrast that with 
tlie 1,600 external reviews made in which thej' found no violation 
or potential for violation at all. 

In otlier words, we are sort of trying to point out that there should 
be some likelihood that the 1.600 would have had several cases also. 

Mr. KINDNESS. This is for the purpose of comparing? 
Mr. GoLDBECK. Yes, sir. 
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Mr. KINDNESS. The comparison is based on the assumption that 
discrimination does exist, that it is bound to. 

Mr. IJOWE. I would think that would be true, yes, enough so they 
would have to open a case and do an investipition of some of the 1,600. 

Mr. Bi TLER. That is the presumption of innocence we were talkinp- 
about before. You made no effort to determine really the validity of 
the possible civil rights violations and in these audits under its audit 
plan, did you jro back and try to determine wliether there were possible 
civil rights violations that they did not pick up and include in this 
never-never-land of unopened cases? 

Mr. GoLDBECK. We did not look at these cases. Our cut off rate was 
December 31. They had as much evidence in these cases as they do a 
complaint coming in from an external source. 

We think they should have treated them the same as a complaint 
coming from outside their office. When they first began the program 
they had trouble keeping track of the cases. 

This prolonged the process. 
I think the same thing might happen here if they don't start to 

control those cases. Maj'be none of them are really discrimination 
cases but at least they ought to have some way of controlling these 
so they can resolve that question and decide whether or not there is 
discrimination. 

Mr. BtTTLER. There is almost always the normal shakedown prob- 
lem, is there not? Your brief commentary that no case had been 
opened is not intended to indicate a lack of motivation on the part of 
the Office of Revenue Sharing to comply with the law, is it? 

Mr. GoLDBECK. No, sir. 
Mr. BADILLO. ORS conducted an audit. They took 22 cases and they 

examined tliose and they foimd that in 4 of them there were possible 
civil rights violations, is that right ? 

Mr. Ix)WE. Yes. 
Mr. BADILLO. That works out to 18 percent. Isn't that a very high 

percentage? Doesn't that suggest that their sample should be larger 
because that is a very high percentage? 

Mr. GoLDBECK. I agree. That is also why we feel that out of that 
1,600 there must have been at least 1. 

Mr. BADILLO. If you have 4 out of 22.18 percent, then take 18 percent 
of 2,200 and see wliat that is. What that sample suggests is maybe the 
whole thing should be reviewed. In any audit procedures an 18 per- 
cent violation record would be a bell of alai'm to revise the whole 
business. 

Mr. LOWE. We don't know wliether their sample was a loaded sam- 
ple. We don't know. We were using tliat to contrast with the 1,600. 

Mr. BADILLO. We agree that with tlio FBI, if you had 18 percent 
of the FBI cases opened for no reason at all, everybody would be very 
concerned. Similarly, in these cases, 18 percent, that seems to be a 
great cause for concern. 

Mr. KLEE. These 22 audits conducted by tlie Office of Revenue Shar- 
ing are separate from the 1,600 State and local audits are they not? 

jSIr. IJOWE. Yes. 
ilr. KIJ:E. If ORS had to go out and conduct audits, did you ask 

them whetlier they had any basis to focus in on areas wiiei-e tliey 
particularly suspected discrimination based on complaints that they 
had and is that why they conducted these 22 audits? 
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Mr. LowK. No. We diil not ask tlioni that particular question. Maybe 
•we could do tltis for the record. In our report or for the record, we 
will furnish information on these particular cases that we are talking 
about, what the final disposition of them was, whether or not they did 
open a case or what. 

Mr. KLKE. Can you correlate the 22 audits to see if there was evidence 
of discrimination before the cases were opened ? 

MI-. IJOWE. Yes. 
Mr. DoDD. I apolofjize for arrivins;: late. It seems to me from your 

statement that tlicre are serious j)roblems in compliance, staff, review, 
just a variety of problems that arise in this particular area. Would it 
be fair to .say it is impossible for you or for ORS to make the deter- 
mination that there is not discrimination occurrin<r in these programs? 

You can't say categorically one way or another, can you? 
Mr. IvOWE. \o; we can't. We would have one problem doing a review 

of '58.000 State and local governments. That is one reason that they 
made the attempt to rely on audits performed by jTeople other than 
ORS when they published this guideline. 

I would think they woidd have a much greater chance of success in 
the nomial financial -type audit that most of tlie people are used to per- 
forming on their own anyway. They have extended procedures cover- 
ing (•i\il rights and compliance with the law. 

Mr. DRIN.\X. T wonder if the witnesses would finish and then we go 
through the auditing process ? 

Mr. SEIBERLING. There is one clarifying question. I would like to 
ask. 

Mr. DRIXAX. Tliere are several issues that should be brought out and 
<?ounsel and all of us should have the 5 minutes. 

Mr. EDWARDS. We will move along but I will recognize Mr. Sei- 
berling. 

Mr. SEIKERLIXP.. On page 10 where you refer to the 1,600 audit re- 
l)orts not mentioning a violation, are you tending to indicate that they 
are not mentioning also possible violations or just not finding viola- 
tions? 

In your reference to ORS audits, you point out that they found 5 
possible violations whereas on page 16 you said none mentioned viola- 
tions. I want to make sure that we are not talking about apples and 
oranges. 

Mr. IvowK. AVe mean possible violations there. 
The effectiveness of the new procedure cannot be assessed until it 

is fully established and imjilemented. Much of its success when imple- 
mented will depend upon tlie carrying out of the field investigations. 
The Acting Director stated that he expects to get other Federal agen- 
cies to share in conducting these field visits. 

The legacy of what is now recognized as discriminator}' employ- 
ment practices appeared evident ft'om the composition of the work 
forces of many of the 26 governments on which wc conducted case 
studies in a recent review. 

The report wo issued to the Congress in July 1975 is entitled "Case 
Studies of Revenue Sharing in 26 Local Governments.'' GGD-75.77. 
A .similar review would jiiobably reveal the same results for other 
recipient governments. Although each government was unique, wc 
made some broad generalizations: 
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In most of the counties, a liigher percental^ of females was em- 
ployed by the county than the percentage of females in the civilian 
labor force. The opposite was true for cities. The cities typically 
had large sanitation, police, and fire protection services which 
employed a high percentage of males. The counties, on the other 
hand, often had large health and hospital, welfare, and social 
service functions which employed a high percentage of females; 

Six of tlie governments had'no Spanish-surname or black em- 
ployees in their work force. In these cases, there were no or very 
few blacks or Spani-sh-surnamed people living in the jurisdiction. 
In most of the governments, the percentage of blacks on the Gov- 
enunent's payroll exceeded or closely approximated the percent- 
age of blacks in the civilian labor force. Tlie ojiposite was true for 
Spanish-surnamed; 

Higher percentages of women and minorities were in the gov- 
ernments' lower level positions, such as clerical or manual labor 
jobs; 

Police and fire i)rotection employees were predominantly white 
males, while black males were concentrated in sanitation and serv- 
ice maintenance activities; and 

Tlie percentage of black and Spanish-surnamed persons liired 
during the year ended June 30, 1974, generally appTOxhnat«d or 
exceeded the percentage these groui)s represented of the recipient's 
total work force. 

We found substantial evidence that employment practices, particu- 
larly among larger jurisdictions, have changed and are changing to 
include more minorities and females. Changes are occurring from both 
self-initiated programs and as a result of legal actions. 

If you would like I will make a copy of that report and any of the 
other 26 supporting reports for your file. 

Mr. EDWARDS. Yes. We appreciate that. Thank you. 
Mr. LOWE. In making this observation we dicl not intend to imply 

that civil rights problems faced by local governments and by essen- 
tially all American institutions have been solved. It was dear that 
much remained to be done. 

Mr. Chairman, before I conclude I would like to make several ob- 
servations about civil rights enforcement by the Federal Government 
and the Office of Revenue Sharing. 

DilTerences exist between the numerous civil rights provisions and 
regulations that apply to various Federal programs. As examples the 
Kevenue Sharing Act prohibits discrimination in the use of revenue 
sharing funds on the basis of race, color, national origin, and sex. 

The Com])rehensive Emplovment and Training Act of 1973, as 
amended (CP'TA), also prolii()its tliese four types of discrimination 
but also prohibits discriminaticm in the use of CETA funds on the 
basis of creed, age, political affiliation, and belief. The Rehabilitation 
Act of 1973 prohibits discrimination against handicapped individuals. 

These differences can confuse the citizen when he or she is attempt- 
ing to ascertain his or her rights under various Federal programs and 
can complicate the Federal administrator's efforts to enforce discrim- 
ination provisions. 

In Janurv 1975 when we began our review of the Office of Revenue 
Sharing's civil rights enforcement activities, we fomid that ORS had 
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inadequate controls to assure that complaints would be processed in a 
timely manner. 

ORS has recently established new procedures and jieriodic reports 
wliich it feels will establish overall control of the complaints when they 
arc received and alert the compliance staff of delinquent actions so that 
complaints can be processed faster. 

Also ORS plans to increase its current staff of five civil rights spe- 
cialists by five additional specialists in fiscal year 1976. 

Because these changes have not as yet been fully implemented we 
would not assess the effect they will have on complaint processing. 

In our opinion an adequate civil rights enforcement program in- 
cludes both the investigation and resolution of complaints that are re- 
ceived and the conduct of selected reviews and/or audits to determine 
compliance with prohibitions against dis("rimination. 

I.iast I)ecemlx>r ORS began conducting compliance audits on a sam- 
ple basis and is currently developing a computerized analysis of al)out 
4.t)00 government's employment data to identify governments in which 
civil rights problems may exist. 

With tlie expected increase in complaints during fiscal year 1976 
and ORS' plans to conduct compliance audits and investigate govern- 
ments identified by the computerizes! analysi-s, it is obvious that the 
increased civil rights staff of 10 specialists will have a .siibstantial 
amount of work. 

During the past 21^ years, we have issued five reports to the Con- 
gress on the o]>eiation of the revenue sharing program. I have attached 
to this statement a list of the five reports and a description of other 
reviews we have in piK)cess. This work has led us to certain overall ob- 
servations which I would like to mention before concluding. 

If the Congress wishes to provide financial assistance to State and 
local governments under a program which has as its purpose simply 
giving recipients discretion in the use of the funds provided, then 
general revenue sharing is certainly a way to achieve this objective. 
We believe, however, that the act's requirements that the funds be 
used for certain pi-iority expenditures and that the recipient must 
comply with certain other expenditure restrictions are not compatible 
with the revenue sliaring concept. 

Further, as we have previously reported recipients can arrange 
to use revenue sharing funds in ways required by the act and then 
use their own displaced funds in other areas wiiere the restrictions 
on the use of revenue sharing funds are not observed. 

We have recommended that most of the expenditure restrictions 
be eliminated if the program is renewed. 

There are, however, two requirements—civil i-ights and citizen par- 
ticipation—w^hich we believe should be retained and made more 
effective. 

The existing revenue sharing legislation prohibits discrimination in 
any program or activity that is wholly or partially funded with reve- 
nue sharing. Because recipient governments can avoid directly using 
the funds in a program or activity where potential discrimination 
problems exist, we suggest that any act renewing revcntie sharing 
provide that a government receiving revenue sharing could not dis- 
criminate in anv of its programs or activities regardless of the source 
of funding; and revenue .sharing funds could be withheld, after a due 
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process finding of discrimination, pending acceptable plans or actions 
to correct discriminatory practices regardless of whether revenue 
sliaring funds were involved. 

I The Revenue Sharing Act requires that recipient governments pub- 
lish their planned and actual uses of revenue sharing funds. When a 
recipient government spends revenue sharing funds for activities that 
were previously financed, or would have been financed, from other 
revenues, considerable latitude exists for use of funds thus freed. 

The impact of revenue sharing, in this sitiiation, would occur where 
the freed funds are used, and reports which describe only the uses 
of revenue sharing funds could be misleading. 

We have done sevei-al studies which show that. 
In our September 9, 197.5, report to the Congress entitled "Eevenue 

Sharing: An Opportunity for Improved Public Awareness of State 
and Local Government Operations," we lecommended that a govern- 
msent receiving revenue sharing should be required to provide the 
public with: 

(1) Comparative financial data on the sources and uses of all of its 
funds showing its overall plan and results of operations; and (2) an 
opportunity to express their views on the government's plans and 
a'Ctivities. 

These changes would give revenue sharing a clear threefold objec- 
tive of: (1) allowing recipient governments to use the funds in areas 
they consider to have the greatest need: (2) increasing public aware- 
nipss of. and opportunities for citizen participation in, the dctennina- 
tion of these needs; and (.'>) assuring that every citizen has an equal 
opportunity to benefit from the services provided to fulfill these 
needs. 

Mr. Chairman, that concludes my prepared statement. My as.sociatfs 
and I would be happy to respond to any questions j-ou may have. 

[The prepared statement of Mr. I^owe follows:] 

STATK.MKNT  OF  VKTOR   T/.   I.OWK.   DlRtXTOR.   OEXEHAt.   OoVEBXMEXT 
DIVISION,  T'.S. GENERAI, ACCOUNTING  OFFICE 

We are pleased to apjiear before this Snbonmniittee to discuss general revenue 
sliaritiK. whicli is a 5-year iirogram scheduled to expire on December .31. 1076. 
About $6 billion has been distributed annually to .39,000 State and local govern- 
ments since th<> program started in 1!)72. 

Revenue sharing Is a fundamentally different type of Federal assistance be- 
cause it allows State and local recijjients wide discretion in the use of the funfis. 
There are jirovisions in the Revenue Sharing .\ct. however, which do place cor- 
fiiin restricti<ms and proldbitions on the use of the funds. Section 122 of the act 
provides that: 

No |)erson in the T'nited States shall on the ground of race, color, national 
origin, or sex be excluded from participation in, be denied the benefits of. or be 
snlijected to discrimination luider any program or activity funded in whole or 
In part with funds made available under (the aet). 

The Set-retary of the Treasury is responsible for administering; the program 
and ensuring that Stale and local recipients comply witli this and other provisions. 

R.v letter dated December S(). l!t"4, the Chairman of the Ilonse .Judiciary Com- 
mittee asked tlint we assist tliis Snbcon\mittee in evaluating how the Office of 
Revenue Sharing lias disdiarged its civil rights resiHiusiliilities. Our statement 
addresses the questions raised in his letter and presents our overall views about 
civil rights under the program. Our statement summarizes the information which 
we have gathered and we will submit a more detailed report to the Chairman In 
about CO days. 

ITriir many anil irhat A-fnrf of civil rights complaints hare been received hy OR.Sf 
through DcocmherSI, 7.97.Jf 
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As of DcM-eiuber 31. 1974, ORS had opened 109 civil rights cases, 98 of which 
were based on complaints received from private citizens, national civil rights 
orpanizations, State and local interest gi-oups, legal service groups, and local 
public officials. The remaining 11 cases were oi)eued based on information from 
the Department of Justice on pending litigation, compliance audits by ORS, and 
other sources. 

The number of complaints being received by ORS is increa.sing. As of June t\0, 
197.5, ORS had opened an additional 6.'$ cases and expects to receive a total of 
20f) complaints in fiscal year 1970. Tlie increase is iitlriliutiilile, to some extent, 
to OUS' eflForts to provide the general public with information about the progr.-ira. 
Two of ORS' publications informing citizens about the complaint proces.s were 
distributed to each of the .39,000 recipient governiiients, to many civil rights and 
civic interest groups, to members of Congress, and to State and Federal agencies. 
Individuals w^ere sent copies on reipiest. One document is entitled "(Jeneral Reve- 
nue Sharing and Civil Rights." dated November 1974; and tlie other is entitled 
"Getting Involved : Your Guide to General Revenue Sharing," dated Slarch 1974. 

Although the annual number of complaints l)eing received by ORS is inciva.s- 
ing, the number is very small compared to that receivetl by other Federal agen- 
cies. For example, in 1974 the Equal Employment Opportunity C'onimission re- 
ceived about 57,000 complaints. HEW's Office of Civil Rights received over 1,400 
complaints covering the assistance granted by three of HKWs divisions. The De- 
partment of Labor's Office of Assistant Secretary for Equal Opportunity received 
about 3,100 civil rights complaints. 

We categorized the cases oi)ened by ORS as of Decemlier 31, 1974, both by the 
type of discrimination charged such as race, national origin, and sex and by the 
type of activity such as employment, services, and facilities in which the alleged 
discrimination reportedly occurred. Racial discriminaton was alleged in .S4 of the 
109 cases. About one-third of these 84 complaints also alleged discriminatioa 
based on national origin and/or sex. 

Kmployment practices were questioned in 80 cases. About one-fourth of these 
80 <-ases also involved complaints about services and/or facilities. Furthermore, 
in about two-thirds of the 80 ca.ses, the recipients' police or fire department, or 
both departments were the subjects of the complaints. 

We have attached at the end of this statement more detailed breakdowns of 
the various discrimination categories. 

How are the complainix proccsxed and hoir quiclJf) are thry inrmtigotedf 
The ORS complaint process normally involves C stages : complaint initiation; 

analysis of preliminary data ; field Investigation, usually C(msistiiig of a linancial 
audit and a civil rights review: OR.S' decision on the government's comi)liaiice 
status: efforts to obtain voluntary compliance from the government, or I'csort to 
involuntary compliance pnicedures ; and ca.se closure. 

Our review of the time involved in processing the 109 cases revealed apparent 
(excessive) delays and evidence tliat the time recpiired to proce.ss a complaint is 
increasing. For the 43 cases that had been closed as of June 30. ]97.">, the 
average processing time was 10 months. Tlie sixty active cases were already i)end- 
ing an average of 12 months. (These averages do not include the processing time 
for the remaining C cases carried in six-cial status by ORS because, for example, 
court action may have been iiending.) The shortest ca.se was closed in 22 days 
because the complainant withdrew the charge. Tlie longest case took 29 months 
to close and was based on the tir.st civil rights com|ilaint received by ORS. We 
identified 7 closed cases and .''«0 active cases where a delay of (i months or 
more wcurred in 1 or more of the major processing stages. 

What disposition has hecn made of compl<iints received through Dccemher 31, 
J97if 

Of the 109 cases opened through December 31, 1974. 66 were still open as of 
June 30, 197."), including the 6 which were carried in .special status of ORS. Of 
the 43 that were closed cases as of June 30, 197."). 11 governments were found 
to be in noncompliance with section 122. In another 9 cases. ORS found there 
was no evidence to support the complainants' allegations. Ten cases were closed 
dtie to lack of jurisdiction and 3 others were closed after the complainants 
withdrew their charges. 

In tlie remaining 10 closed cases ORS made no formal noncoonpliance 
decision. In 4 of the.se cases. ORS monitored court proceedings. In the other 
6 ca.ses, ORS contacted the recipient and. based on responses by the governments 
and/or findings of its own invcstigation.s, recommended actions to .satisfy sec- 
tion 122 requirements without issuance of a noncompliance letter. 
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We have attached at the end of this statement a detailed breakdown of the 
disposition of the 109 cases. 

Are formal romplian-ce agrerment» entered into with recipient gorernmenfx 
that have been the subject o/ eomplaintst What is the extent and nature of OliS 
tuonitorin-ff of such agrcementsf 

In Us letter notlf.vlns a government of noncompllance with section 122, ORS 
Rliptilates what actions the government must take in order to lie in com- 
pliance. Most governments responded liy either taking the necessary corrective 
action or by giving ORS as.surance that the requeste<l action would l)e taken. An 
example of corrective action freaneutly requested by ORS is the implementation 
of affirmative action employment plans to eliminate discriminatory emjdoyment 
practices. 

As of June 30, 197.". ORS had found In 17 cases that the recipient was in non- 
compliance with .section 122. In 11 of the 17 cases ORS sul>sequently determined 
tliat the recipients had achieved compliance status and the cases were dased. 
Four cases were jiending action l)y ()RS or tlie recipient government and the 
2 other eases had been referred to the Department of Justice by ORS. 

Monitoring is used by ORS to a.ssure that after a case is clo.sed, the assurances 
provided by a recipient government to correct past discrimination or avoid 
fnture discrimination are eventually translated into actions. For example, in 
rases involving emi)loyment discrimination. ORS typically requestefl that the 
recipient government submit quarterly status reports on its affirmative action 
plan. ORS asked that the reports designate by name, race, national origin, and 
sex all i)ersons recruited, hired, or promoted during eacli (piarter by the govern- 
ment's departments covered by the affirmative action plan. ORS also asked that 
these reports include the date of hire or promotion and the salary and job title 
for all employees in tlie department. 

We identified .seven ca.ses where the files indicated that ORS would monitor 
the progress in implementing a government's plan and projects prior to June .'}0, 
]!>7.'>. For the most part, we found considerable delays and a lack of follow-up 
by ORS in its monitoring efforts. Actual monitoring through June 30, 1075. 
consisted of ORS receiving reports from 4 of the 7 governments. In only 1 of 
these 4 cases was there evidence that ORS had reviewed the information 
submitted. 

In the remaining 3 cases, there was no evidence that the monitoring actions 
had been taken as of June 30. For example, in one case the government was asked 
tfl submit quarterly status reports beginning in .January 197.") on its efforts 
to eliminate employment discrimination. We found no record of sulmiission 
of the reftorts by the recipient government or evidence of follow-up by ORS. 
In the other 2 ca.ses. ORS planned to conduct on-site inspections to monitor 
the implementation of the corrective actions, but we found no evidence in the 
files that the on-site inspections in either case had been conducted through 
June30,197.'>. 

ORS requires that the chief executive officer of each recipient government 
sign a compliance assurance statement Indicating the government's intention 
to comply fully witli section 122 and other provisions of the Revenue Sharing 
Act. On June 16.197">, ORS established new .special assurance procedures whereby, 
in addition to the standard compliance assurance statement, a recipient govern- 
ment previously found in noncompllance must submit evidence that similar 
violations will not occur in the use of funds for future entitlement periods. As of 
June .30, ORS told 2 recipient governments with unresolved section 122 violations 
that they would l)e monitored in accordance with tlie new special assurance 
program. ORS requesteil that both governments (1) adopt affirmative action 
plans for their agencies receiving revenue .sharing funds during fiscal year 1976 
and (2) provide ORS with quarterly status reports on progress in implementing 
these plan.s. 

In how many in-stnncex hare Cfrtnplaintu heen (liKminxed because there icas a 
drt<ynninatii)n that revenue sharing funds had not Iteen used in the acts com- 
plained off Is there evidence that such dismissed complaints hare been certified 
to other appropriate agencies for investigationf 

ORS dismissed 10 ca.ses because of a lack of jurisdiction. Six of these were 
dismi.ssed because ORS decided that revenue sharing funds were not used in 
the areas complained about. In 5 of these 6 cases ORS either referred the case 
to another Federal agency, or some other Federal agency was already investi- 
gating the case. In the sixth ca.se, ORS' letter advising the complainant to contact 
OEO could not l)e delivered by the post office. In 3 of the other 4 cases, ORS 
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fiteil lack or jurisdiction because the discrimination complaint was not based on 
race, color, national oriRin, or sex wliich are the areas specified in section 322. 
In the.se 3 ea.ses, the complaints were based on age, geographical location, and 
status as an ex-convict. In the tenth case, ORS determined that it lacked juris- 
diction because the alleged discrimination occurred before passage of the 
Revenue Sharing Act. 

What criteria has Oi?K fnlloiccd in rcHulviny complaints and is the criteria 
consistent with that applied by other Federal agenciesf 

The criteria used b.v ORS to resolve civil rights complaints are derive<l from 
many .source.s, including the I'.S. Constitution, tlie several civil riglits laws, 
I'residential Executive Orders, court decisions, and the Revenue Sharing Act 
Itself. With the exception of the Revenue Sharing Act, the.se same laws and otlier 
provisions constitute criteria which al.so apply to the programs of other Federal 
agencies. A search made of the Department of Justice's computerized data bank 
identified well over 100 laws with civil rights provisions. 

This i»r()liferation of civil rights provisions has created a complex, and some- 
times confusing, situation for administrators, auditors, recipient governments, 
and others who must deal with them. Aggregately, the.se laws, executive orders, 
court decisions, and other criteria i)rohibit discrimiimtion based on such reasons 
as race, color, sex, creed, national origin, age, being handicapped, and political 
afl^Iiatiim but we are not aware of a single law which covers all of these i>ro- 
hibition.s. For example, the Revenue Sharing Act prohibits discrimination on 
the basis of sex, but the 1!H>4 Civil Right.s Act does not. Furthermore, activities 
in which discrimination is prohibited include public education, hoasing, public 
employment, public facilities, contract awards, and many others, but the extent 
of coverage under a given law may be broad or limited. For example, the Revenue 
Sharing Act prohibits discrimination in public employment in any activity funded 
in whole or in part with revenue sharing funds but discrimination in public 
employment is prohibited under Title VI of the Civil Rights Act of 10fi4 only 
where employment is the primary purpose of the Federal timincial assistance 
Involved. 

Further complexity in civil rights administration and enforcement occurs 
wlien an agency is authorized under one particular law to exercise the powers 
and functions specified under another law. The Revenue Sharing Act, for example, 
granted the Secretary of the Treasury the option to exercise the powers and 
functions contained In Title YI of the Civil Rights Act of 1004 to enforce iion- 
di.scrimination. 

Some civil rights organizations argue that the Secretary of the Treasury ha.s 
the authority to defer a recipient government's revenue sharing funds on the 
liasis of a probable cause determination of discrimination by the Secretary 
pending a full administrative hearing or a decision by a court. ORS, on the other 
hand, believes that it should not defer funds before there has l)een a finding of 
discrimination as a result of a due proce.ss administrative or court i)roceeiling. 

To gain some insight into how other agencies deal witli deferral of Federal 
funds to recipients against which allegations of nonccmipliance with discrimina- 
tion provisions are lodged, we talked with officials of HEW, I.EAA, HUD, the 
Dei)artnient of Transportation, and the Oflice of Federal Contract Compliance, 

The discussions revealed generally that once the agencies have awarded grants 
to a recipient, the funds for those grants are not withheld prior to an adminis- 
trative hearing, the opportunity for a hearing, or a decision of the courts. How- 
ever, various Federal agencies provide in their regulations for the deferral, 
jirior to a formal hearing, of grant applications for lack of sjitisfactory non- 
discrimination assurances. 

Arc eomplainftnts notified of the disposition  of their grieraneesf 
We found evidence that ORS had notified or attemiited to notify the com- 

plainants of the disposition of their grievances in 10 of the -1.3 closed cases, fn 
the other 3 cases, notification had not been made because of apparent ovcrsiglit 
by ORS. 

In those eases or matters irhieh ORft had closed, hare complainants hren 
satisfied that the. practices which formed the hasis for their ffricrances hnrc nr 
are heing eliminated? 

We contacted the complainant or the complainant's representative in 21 of 
the 43 closed ea.ses. The complainants we contacted were generally dis.satisfietl 
with the disiX)sition of their grievances, although a few expres.sed various 
degrees of satisfaction. The basic reason for the dissatisfaction by mo.st of the; 
complainants was their belief that discrimination still existed in the areas 
complained about. 
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Some of the complainants, or their representatives, were also dissatisfied witli 
the way ORS handled their particular cases. Reasons tlie complainants gave 
for dissatisfaction with ORS' complaint processing included: 

(1) ORS failure to conduct a tliorougli investigation. 
(2) ORS not requiring a formal signed agreement from tlie government 

specifying all action.s which would be undertaken to achieve compliance and the 
type of status reports which would be submitted ijeriodically. 

(3) ORS changing its iwsition in a case by originally recpiiring several actions 
by a government to meet compliance and later considering tlie government to 
l>e in compliance even though the government said it would fulfill only a portion 
of the requirements. 

Extent of coordination and cooperation OliS han obtained from its cfforin to 
eticourai/c the anxistaM-e of civil rights iirgunization«, public interest groups, 
awl other Federal af/encies to help ensure rompliawe with cit:il rights. 

ORS has enhanced coordination and cooperation with civil rights and public 
Interest groups by (1) participating with tliese groups in meetings around the 
country; (2) providing the groups with ORS publications; and (3) encouraging 
the groups to assist in monitoring compliance by the recipietits. 

The extent of coordination and cooperation ORS had received may l)e reflected 
in the large percentage of cases that were opened liased on comiilaints received 
from the civil rights and public interest groups. For example, of the l'J4 com- 
plainants listed in the 109 civil rights cases we reviewed, 32 were national 
civil rights organizations sudi as the XAAL'l' and the National Organization for 
Women and 50 were public interest or legal service groups. 

ORS has had extensive dealings witli some Fe<ieral agencies, particularly the 
Department of .Justice's Civil Rights Divi.sion and Law Enforcement As.sistance 
Administration (LEAA), the Department of Hou.^ing and Urban Development 
(HUD), the Department of Health, Education, and Welfare (HEW), and the 
Equal Employment Opportunity Commission (EKO(^). However, we found no 
evidence  that  these agencies operated  under a  formal, coordinated  program. 

ORS had signed cooperative agreements with HEW and the EEOC to provide 
for the exchange of information and to avoid duplication of investigative work. 
ORS' agreement with HEW also calls for further di.sciission between the two 
agencies which would result in HEW representing ORS in compliance audits. 
ORS has obtained from the EEOC employment data which is being used in a 
test program that will compare a government's employment data with labor 
force statistics. ORS and the EEOC also agreed to .jointly puldish a "Guidebook 
on Equal Employment for Public Employees" which is expected to be i)rinted 
in .Tanuary 1976. The publication is to assist employers in complying with civil 
rights provisions of tlie act. It will also include a section on the nonemployment 
a.spects of the law. 

ORS and the Justice Department's Civil Rights Division have entered into 
a formal agreement wbicli allows ORS and the Division to avoid duplicate 
Federal investigations of State and local governments. ORS and the Division 
were already iiarticipating in joint reviews and sliaring information in certain 
cases. 

Xo formal agreement exi.sts between ORS and LEAA, but during its investiga- 
tions the LEAA inquires about whether revenue sharing funds were u.sed in 
the area covered liy the LEAA grant. Where revenue sharing funds are involved. 
LEAA provides ORS with information on the ca.ses. 

ORS and HUD have been negotiating a formal agreement which would provide 
for the exchange of information. 

The Acting Director of ORS expressed that most Federal agencies would just 
as .soon administer their own programs because they each have their own .si>ecial 
Interests and program knowledge is helpful in discrimination determinaticms. 
He added, however, that because of the limited enforcement powers an individual 
agency mny have, the agency seeks to strengthen its enforcement potential by unit- 
ing its efforts with those of other agencies. 

What actions hare been taken by OHS to gystematieally identify recipient 
governments in which civil rights problems may exist ercn though no complaints 
have been filed against the gorernmentsf What is (lAO's assessment of the extent 
to which such problems may exist without having come to the attentifm. of OliSf 

ORS has several mechanisms it uses to aid in the identitieation of recipient 
governments in which civil rights problems exist even though no complaints 
have been filed against the government.s. Ciwirdination and cooiieration with other 
Federal agencies to exchange information is one of the meclianisms which has 
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caused ORS to open civil rights cases. A seooncl one Is the establishment of formal 
njrreements between ORS and State civil rights agencies. The agreements provide 
that the State agency would notify ORS of eases in which revenue sharing funds 
may have been u.sed in a discriminatory manner. As of September 25, 3975, ORS 
had entered into agreements with 11 State agencies. The agreements have not 
been in existence long enough for us to assess their effectiveness. 

Another mechanism used by ORS to check a government's compliance status 
is the sy.stem of State and local auditors. In October 1973, ORS issued an "Audit 
Guide and Standards for Revenue Sharing Recipients" to assist State and local 
auditors and public accountants in imder.standing the special requirements for 
audits of revenue sharing funds and to establish audit standards and procetlures. 
In its publication "General Revenue Sharing and Civil Riglits" dated November 
1974, ORS states that its audit guide is the first of any type that requires auditors 
to report extensively on civil rights. The guide includes a li.st of audit procedures 
which must be performed by auditors if the audit is to be accepted in lieu of an 
ORS audit. 

ORS had received about 1,600 audit reports prepared by State and local audi- 
tors and public accountants through December 31, 1974. ORS officials said that 
none of these reports mentioned a violation of the nondiscrimination provision 
of the act. It is quite evident that reliance so far on the State and local audit 
system to identify possible civil rights violations has been ineffective. 

In December 1974. ORS began conducting compliance audits on a .sample basis. 
The audits include financial, civil rights, and other compliance a.?pects of the 
general revenue sharing program. As of April 22, 1»75, ORS had conducted 22 
audits and 12 reviews of workpapers prepared by independent public account- 
ants under its sample audit plan. Four of the 22 audits and 1 of the 12 independ- 
ent public accountant reviews disclosed possible civil rights violations which 
were referred to the ORS Civil Rights Branch for investigation. No cases had 
l)een opened on these governments as of Augu.it 31, 1975. 

The Acting Director of ORS said in a recent meeting with us that ORS is 
developing additional procedures which will help to identify governments in 
which civil rights problems may exist. ORS plans to make a computerized anal.vsis 
of the emiiloymont data rejiorted by about 4,500 governments to the EEOC The 
analysis would identify the 300 governments with the greatest disparity between 
the number of minorities and females in the civilian labor force and the govern- 
ments' work forces and the greatest disparities in the actual position status of 
minorities and females by government department. 

The effectiveness of the new procedure cannot be assessed until it Is fully es- 
tablished and implemented. Much of its success when implemented will depend 
upon the carrying out of the field investigations. The Acting Director stated that 
he expects to get other Federal agencies to share in conducting the.se field visits. 

The legacy of what is now recognized as discriminatory employment practices 
flp))enred evident from the comi)o.i;ition of the work forces of many of the 26 gov- 
ernments on which we conducted case studies in a recent review. The report we 
issued to the Congres.« in .Tiily 1975 is entitled "Ca.se Studies of Revenue Sharing in 
26 Local Governments." GGn-75-77. A similar review would probably reveal the 
same results for other recipient governments. Although each government was 
unique, we made some broad generalizations: 

In most of the countie.s, a higher percentage of females was employed by the 
county than the percentage of females in the civilian Iiibor force. The opposite was 
true for cities. The cities typically had large sanitation, police, and fire protection 
services which employed a high percentage of males. The counties, on the oHier 
hand, often had large health and hospital, welfare, and social service functions 
which employed a high percentage of females; 

Six of the governments had no Spanish-surnamed or black employees in their 
work force. In these ca.ses, there were no or very few blacks or Spanish-surnamed 
petiple living in the .luri.sdictlon. In most of the governments, the percentage of 
blacks on the government's payroll exceeded or closely approximated the per- 
centage of blacks In the civilian labor force. The opposite was true for Spanish- 
surnamed : 

Higher percentages of women and minorities were in the government's lower 
level position.s, such as clerical or manual labor jobs : 

Tolice and fire protection employees were predominately white males, while 
black males were concentrated In sanitation and service maintenance activities; 
and 



29 

The percentage of black and Spanish-surnamed persons hired during the year 
ended June 30, 1974, generally approximated or exceeded the percentage these 
groups represented of the recipient's total work force. 

We found substantial evidence that employment practices, particularly among 
larger jurisdictions, have changed and are changing to Include more minorities 
and females. Changes are occurring from both self-initiated programs and as a 
result of legal actions. In making this observation, we did not intend to imply 
that civil rights problems faced by local governments and by essentially all 
American institutions have been solved. It was clear that mucli remained to be 
done. 

Mr. Chairman, before I conclude I would like to make several observations 
about civil rights enforcement by the Federal Government and the Office of Rev- 
enue Sharing. Differences exist between the numerous civil rights provisions and 
regulations that apply to various Federal programs. As examples, the Rev- 
enue Sharing Act prohibits discrimination in the use of revenue sharing funds on 
the basis of race, color, national origin, and sex. The Comprehensive Employ- 
ment and Training Act of 1973, as amended, (CETA) also prohibits these four 
types of discrimination but also prohibits discrimination in the use of CETA 
funds on the basis of creed, age. political affiliation, and l)elief. The rehat)ilitation 
Act of 1973 prohibits discrimination aganst handicapped individuals. The.se 
difTerences can confuse the citizen when he or she is attempting to ascertain his 
or her rights under various Federal programs and can complicate the Federal 
administrators' efforts to enforce discrimination provisions. 

In .January 1975 when we began our review of the Office of Revenue Sharing's 
civil rights enforcement activities, we found that ORS had inadequate controls 
to assure that complaints would be processed in a timely manner. ORS has re- 
cently established new procedures and periodic reports which it feels will estab- 
lish overall control of the complaints when they are received and alert the com- 
pliance atnS of delinquent actions so that complaints can be processed faster. 
Also, ORS plans to increase its current staff of 5 civil rights .specialists by .T ad- 
ditional .specialists In fiscal year 1976. Because these changes have not, as yet, 
been fully implemented, we could not assess the effect they will have on com- 
plaint processing. 

In our opinion, an adequate civil rights enforcement program includes both 
the investigation and resolution of complaints that are received and the con- 
duct of selected rCT'iews or audits to determine compliance with prohibitions 
against discrimination. Last December ORS began conducting compliance audits 
On a sample basis and is currently developing a computerized analysis of about 
4..'J00 governments' employment data to identify governments in which civil 
rights problems may exist. With the expected increa.se in complaints during fis- 
eal year 1976 and ORS' plans to conduct compliance audits and investigate gov- 
ernments identified by the computerized analysis, it is obvious that the increased 
civil rights staff of 10 specialists will have a substantial amount of work. 

Dnrinfe the past 2V2 years, we have issued .5 reports to the Congre.ss on the 
operation of the revenue sharing program. I have attached to this statement a list 
of the .5 reports and a description of other reviews we have in progress. This 
work has led us to certain overall observations which I would like to mention 
before concluding. 

If the Congress wLshes to provide financial assistance to State and local 
governments under a program which has as its purpose simply giving recipients 
discretion in the use of the funds provided, then general revenue sharing 
is certjilnly a way to achieve this objective. We believe, however, that the 
act's requirements that the funds be used for certain "priority expenditures" 
and that the recipient must comply with certain other expenditure restrictions 
are not compatible with the revenue sharing concept. Further, as we have 
previously reported, recipients can arrange to use revenue sharing funds in 
ways required by the act and then use their own displaced fiinds in other 
areas where the restrictions on the u.se of revenue sharing funds are not 
observed. We have recommended that most of the expenditure restrictions be 
eliminated if the program is renewed. 

There are. however, two requirements—civil rights and citizen participation— 
which we believe should be retained and made more effective. 

The existing revenue sharing legislation prohibits discrimination in any pro- 
gram or activity that is wholly or partially funded with revenue sharing. Be- 
cause recipient governments can avoid directly using the funds in a program 
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or activity where potential discrimination problems exist, we suggest tliat any 
act renewing revenue sharing provide that a government receiving revenue 
sharing could not discriminate in any of its programs or activities regardless 
of the source of funding; and revenue sharing funds could be withheld, after 
a due process finding of discrimination, pending acceptable plans or actions 
to correct discriminatory practices regardless of whether revenue sharing 
funds were Involved. 

The Revenue Sharing Act requires that recipient governments publish their 
planned and actual uses of revenue sharing funds. When a recipient govern- 
ment spends revenue sharing funds for activities that were previously financed, 
or would have been financed, from other revenues, considerable latitude exists 
for use of funds thus freed. The impact of revenue sharing, in this situation, 
would occur where the freed funds are used, and reports which describe only 
the uses of revenue sharing funds could be misleading. 

In our September 9, 1975, report to the Congress entitled "Revenue Sharlni;: 
An Opportunity for Improved PwBJtc Aicareness of State and Local Oovemment 
Operations," we recommended that a government receiving revenue sharing 
should be required to provide the public with (1) comparative financial data 
on the sources and uses of all of Its funds showing its overall plan and results 
of operations; and (2) an opportunity to express their views on the govern- 
ment's plans and activities. 

These changes would give revenue sharing a clear threefold objective of (1) 
allowing recipient governments to use the funds in areas they consider to have 
the greatest need, (2) increasing public awareness of, and opportunities for 
citizen participation In, the determination of these needs, and (3) assuring that 
every citizen has an equal opportunity to benefit from the services provided to 
fulfill these needs. 

Mr. Chairman, that concludes my prepared statement. My associates and I 
would be happy to respond to any questions you may have. 

TYPES OF DISCRIMINATION CHARGES 

Charge Total Percent 

Race  
Race and national origin  
Race and sex  
Race, national origin, and sex 
National origin  
National origin and sex  
Sex  
Nonsection 122 charge  

Total  

57 52 
12 U 
6 6 
9 8 
6 6 
2 2 

11 10 
6 6 

109 1100 

• Numbers do not add due to rounding. 

TYPES OF ACTIVITIES IN WHICH DISCRIMINATION ALLEGEDLY OCCURRED 

Type of activity Total Percent 

Employment...   
Employment and services., ,   
Employment and facilities   
Employment services and facilities   
Employment and contract awards , 
Employment and awards of revenue sharing money  
Employment services facilities and revenue sharing planning boards. 
Services  
Services and facilities  .    
Services and contract awards     
Facilities — 
Revenue sharing advisory board   
Other -  

Total  

54 50 
12 It 
6 
4 
2 
1 
I 

10 
7 
1 
5 
1 
5 

109 • 100 

> Numbers do not add due to rounding. 
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ORS DISPOSITION OF 1973-74 CIVIL RIGHTS CASES 

|As of June 30,197S| 

Special 
Closed Active status Totel 

Finding of noncompliance                  11                    4                    2 17 
Noviolalion                     9  9 
No formal noncompliance decision by ORS                 MO  10 
Lack of jurisdiction                  10  10 
Complaint withdrawn                     3  3 
Pending                    56                      4 60 

Total  43 60 6 109 

I In 4 of tfiese ceses, ORS monitored court proceedings. In ttie other 6 cases, ORS contracted the recipient governments 
and, based on responses by the governments and/or findings of its own investigations, recommended actions to satisfy 
sec. 122 requirements without the issuance of a noncompliance letter. 

ATTACHMENT IV 

SUMMARY OF REVENUE SHARING REVIEWS COMPLETED AND IN PROCESS AT 
OCTOBER 8, 1975 

ISSUED  REPORTS 

Revenue Sharing: Its Use By and Impact on State Governments (B-146285 
dated August 2, 1973) 

Revenue Sharing: Its Use By and Impact on Local Governments (B-146285 
dated April 25,1974) 

Revenue Sharing and Local Government Modernization: A Conference Report 
(GGD-75-60 dated April 17,1975) 

Case Studies of Revenue Sharing in 26 Local Governments (GGD-75-77 dated 
July 21, 1975) 

Revenue Sharing: An Opportunity for Improved Public Awareness of State 
and Local Government Operations (GGD-76-2 dated September 9, 1975) 

REVIEWS IN  PROCESS 

Title: Review of Tax Data Used In Allocating Revenue Sharing Funds 
Results to date: Current definition of "adjusted taxes," which are used In 

formula to allocate revenue sharing funds, does not indicate a local government's 
total revenue efforts. Report will probably recommend that the Congress consider 
adding other types of local government revenues (such as payments In lien of 
taxes, profits tran.sferred from utility operations, and service charges which 
often are assessed in lieu of taxes) to the adjusted tax figures used to allocate 
revenue sharing. 

Report target date : October 1975. 
Title: Review of Compliance Program of the Ofiice of Revenue Sharing 
Results to date: Report will describe number, quality, and effectiveness of 

compliance audits completed by the Office of Revenue Sharing, State audit groups, 
CPA firms, and others. The report will assess the meaningfulness of certain 
restrictions on the use of the funds and the value of auditing for compliance 
with these restrictions. 

Report target date : December 1975. 
Title: Review of Civil Rights Enforcement Activities of the Office of Revenue 

Sharing (Review requested by House Committee on the Judiciary) 
Results to date: Report will analyze Office of Revenue Sharing's civil rights 

enforcement activities showing number, basis, origin, and disposition of cases. 
The Office of Revenue Sharing's criteria and processes will be compared with 
those of other agencies. 

Report target date: November 1975. 
Title: Review of Effects of Revenue Sharing on Certain Townships and 

Connties 



82 

Results to date: Functions, revenues, nnd expenditures of many mldwestern 
townships have decreased relative to other forms of local government. Revenue 
sharing, as a new source of revenue, may have slowed this trend. Many townships 
are now performing essentially one function such a,s road repair or poor relief. 
These single-purpose townships are more like special districts (which do not 
receive revenue sharing) than like general purpose governments. Report will 
probably present several alternatives for the Congress to consider as means of 
determining which governments should be eligible to receive revenue sliaring. 

Report target date: December 1975. 
Title: Review of Revenue Sharing Funds Received by Indian Tribes. 
Results to date: Report will probably recommend that allocation of revenue 

sharing funds be made based on tribe's share of State population rather than 
Its share of county's area population. Report will show that requirement that 
tribes use funds in county from which funds are derived eliminates tribe's 
ability to use funds for greatest needs, and the requirement does not apply to 
other forms of local government. Report will recommend that this requirement 
be eliminated from act. 

Report target date: November 1975. 
Mr. EDWARDS. We will be operating under the .^-minute rule and I 

recojrnize the gentleman from ilassachusctts. Mr. Drinan. 
Mr. DRINAX. This is an interesting report but it does not answer 

several of the questions I have. Of all the Federal programs, I think 
the criticism of this one has been absolutely devastating on the civil 
rights issue. I think it is fair to say that one person took the position 
that Ave need no enforcement. 

Until recently that has been the policy. As you people know, there 
has been a coalition of civil rights groups, including the League of 
"Women Voters, that has put out a devastating assault upon revenue 
sharing. They concluded that revenue sharing has financed widespread 
discrimination with a multibillion-dollar program in public employ- 
ment and local services thus what you are proposing gives me some 
trouble. 

As you know, the basic problem is finigihility. I don't like the 
word. T use tlie word in the material here prepared by counsel on non- 
traceability or invisibility. 

The GAO made this recommendation on page 22 of the testimony 
that tlie priorities be abolished. I don't know how they came to that 
or even if they have the right to do that. That is up to Congress and 
they said that Congress intends this to be given in a lump sum for 
the comnumities to do what they want. 

That is not the intent of the act and I am not certain that the act 
permits or was intended to permit the local community to reduce their 
taxes and use the Federal money to make up. 

In any event, there is no firm recommendation by GAO except to 
wipe out all the categories and somehow on pages 22, 23 and 24, this 
is supposed to resolve the whole thing. I don't see how this bottom line 
follows from what you said before. 

The fact of the matter is that unle,'=s we have, as the Civil Rights 
Commission recommended 200 or 300 examiners, people going out 
there with an affirmative program, nothing is going to happen. 

For example, from my own area, the Boston Fire Department con- 
tinues to get revenue .sharing funds even though they were adjudged to 
Iw discriminating by a U.S. district court. It was appealed and af- 
firmed, audit is still in litigation and the funding goes on. 

There is a clear case where the ORS has been negligent. 
31 r. BrTi,KR. "Will the gentleman yield ? 
Mr. DRTNAX. Yes. 
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Mr. BTJTLER. I am not presummg to pass judgment on whether or 
not they discriminate in Boston. 

Mr. DRINAN. I assure you they do. 
Mr. BUTLER. Docs the Boston Fire Department have revenue sharing 

funds? 
Mr. DRINAX. They do, categorically, several million. 
Mr. BUTLER. How has the complaint been processed to date ? 
Mr. DRINAN. I see nothing in the documents that indicates that. I 

have made inquiries but I have inconclusive evidence. All I know is 
they are getting revenue funds. That is an example, it seems to me, 
where funds should have been held up. 

The ORS has never suspended payment except in the one case where 
they were required to do so by a Federal court in Chicago. 

In any case, what are you recommending that we do ? I don't think 
we are going to wash out all the categories or the priorities. I don't 
think that is the mind of the Congress. 

As a result you are going to have some categories and you are going 
to have some f ungibility problem. I see no data as to liow they get 
around that. You say they can always transfer money from some area 
where tliero would be discrimination into say the bond indebtedness. 
So what is your recommendation ? 

Mr. LoAVE. Well, Mr. Drinan, based on our studies—we have invested 
a lot of money in studies of revenue sharing, some of it on our own 
initiative, some of it at the request of various committees on the Hill, 
and this is required by the Revenue Sharing Act itself, that we make 
studies and report to Congress. 

As a result of all of these studies, we have come to a valid conclusion, 
I believe, that tlie so-called restrictions or priority expenditures are an 
illusion. They are meaningless and the reports purporting to report 
what was expended under those things are also. 

Mr. DRINAN. They are meaningless. I agree. 
Mr. LOWE. Since tiiey are meaningless, we propose that we recog- 

nize them as such and do away with them. 
Mr. DRINAN. We can have this federal money go to towns and cities 

and States and it is accounted for. Frankly it is irresponsible of the 
Federal Government to throw $39 billion out tliere in the next five 
years and liave absolutely no way of having an accounting. 

The documents we get ahead of time and then after the spending 
mean nothing. 

Mr. LOWE. This is the second part of our recommendation and it is 
included in this particular report. 

Mr. DRINAN. I have that right here, sir. 
Mr. LOWE. We have several illustrations in there which clearly 

demonstrate that the statements that are now made— 
Mr. DRINAN. AVO all agree on it but if you wipe out all the categories, 

all tlie jjriorities, how are you going to have any effective civil rights 
compliance? 

Mr. TvowE. I tliink that is the gist of our two propositions. 
Mr. DRINAN. They are not supported by the evidence and they are 

not persuasive to me. That is my problem. My time has expired but 
yon can finish. 

Mr. LOWT:. One of the propositions is that the State of—the State or 
local government receiving revenue sharing funds would have to be in 
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civil rights compliance in all of its activities whether funded with some 
revenue sharing funds or not. 

At that stage, the fungibility question becomes moot. If Congress is 
interested in having people at the local level know what is happening 
in their goveniinent and what their expenditures are, I think this 
present procedure is a mistake. 

To have a public hearing on how you are going to spend revenue 
sliaring funds, where the revenue sliaring fund may constitute 5- or 10- 
percent of the budget, seems to me to be a waste of time. I think the 
citizens ought to be concerned with wliere 100-percent of the budget is 
going. 

The proposition we are making here is, in effect, that tliis be com- 
bined in one statement so the citizens that are in a particular locality 
have some knowledge of wliat is happening with the total budget, not 
just the ten percent or the 12-percent or the 5-percent or so that has 
to do with revenue sharing. 

I tliink that is a very valid point to make. I have seen a lot of studies 
of revenue sharing—where first the study recognizes that the so-called 
priority expenditures areas in the law and in the reports arc not valid 
and tlien it adds all those up together and says but look when we add 
those together, there was not any money spent on social services. 

What you really have to do is take the total income and the total 
expenditures of tliat particular government and see what happened to 
them. I don't think you can do it just with revenue sharing. 

Mr. Hair has had a lot of practical experience in countv and local 
government and I wish he would address that point just a bit. 

Mr. HAIR. I don't think there is any way that you can—at least we 
have not discovered it and we would be happy to examine anyone's 
ideas on it—but I seriously question there being any way that you can 
get an effective determination by priority categories except if you have 
a list not nearly as long as the act now has. 

The accounting lecords can clearly show—and we are not quarrel- 
ing with this—the accounting records can show that the money was 
spent in the police department or the fire department. It is a simple 
designation process. But the actual direction of the funds may l)e some- 
tliing entirely different. The possibility of this misleading information 
is wliat has concerned us. 

There is talk about how much money was spent in public safety 
and other things and we are convinced that these statements quoted 
and used have absolutely no validity. At least they cannot be proven 
to be valid. The suggestion and tiie jpresumption after examining it is 
heavily on the side that they are not valid. 

I don't know of anyone wlio is now still supjiorting that the priority 
category expenditures reports have any real validity. Tlie question that 
you asked, how then will we get at the civil rights question, we believe 
is covered by our general recommendation, that is, in order to qualify 
for receipt of revenue sharing fimds and be subject to withholding of 
all or a portion of those funds, a government must be able to stand 
the test that it is not discriminating in any of its programs. 

The same type of auditing procedures and other ]irocedures that we 
use to trace these moneys in fictitious categories can be used to examine 
them in terms of the total operations of the government. 

We think that our recommendations in this matter are practical 
and are workable. However, we are not unmindful of the problems of 
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opening up the complaint process to the entire operations of all of the 
local governments and State governments that receive funds under 
general revenue sharing. 

There is little question about the fact tliat such a provision that we 
are recommending will result, I think in a large number of complaints 
and the general pattern of development that would probably lead to 
most governments having to adopt affirmative action hiring plans 
on the question of discrimination in employment throughout the 
country. 

This we think is probablj* good but we are not unmindful that it 
f>robably needs considerable guidance by the Congress as to estab- 
ishing legislative standards as to what would qualify as acceptable 

plans. 
We have given the matter of congressional legislative guidance only 

a little consideration. That is mostly my own personal opinion. I don't 
want to indicate that as any thing coming out of audit. 

I am convinced that if the Congress aoes agree it will also have to 
five some guidance as to what would be acceptable in terms of af- 

rmative action hiring plans. 
Mr. DRINAX. Thank you. I am still unpersuaded. 
Mr. EDWARDS. Mr. Butler ? 
Mr. BtTTLER. The first question deals with several things. How much 

money have we spent on studying revenue sharing? 
Mr. T^WE. I am not sure how much the government as a whole has 

spent. It is a very popular subject these days for study. We have spent 
upwards of $2 million I believe and I can explain why. 

One of our studies when we started finding out that these reports 
were meaningless involved 250 local governments. That is a tremendous 
amount of manpower required and the cost of that job was very 
substantial. 

You do two or three of those you are rip in the $2 million category. 
Mr. BUTLER. I understand that but I would like to know. I do not 

want to send you off on another study. 
Mr. LOWE. Yes, sir. 
Mr. BUTLER. But I do want to be told then what is the status of the 

Boston Fire Department and what has been done. 
Mr. BADILLO. If the gentleman will yield, I can answer that question. 
It is in the GAO report on 26 jurisdictions. It says of the fire de- 

paitment case in Boston, that the NAACP filed suit allcghig a prac- 
tice of discrimination in the fire department against blacks and 
Spanish-speaking people. 

The U.S. district court decided that the qualifications test was dis- 
criminaton- and ordered its use stopped. It ordered that minorities 
and Spanish-speaking people were to be included. At the present time 
revenue sharing funds are being allocated to the fire department. 

Mr. KINDNESS. Was the action brought under the Civil Rights Act 
or imder the Revenue Sharing Act ? 

Mr. BADILLO. Revenue sharing according to this report. 
Mr. BUTLER. YOU all have no knowledge beyond this point? 
Mr. LOWE. NO, sir. 
Mr. BUTLER. Wlicn the Justice Department is here, we will ask them 

why they do not ask for the further relief. With reference to the other 
aspect, have you made an effort to determine how much of the revenue 
sharing operating fund is now going to compliance and how much of 
it is going to civil rights ? 
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Mr. LOWE. We liave not. "We will include that in our final report. 
Mr. BUTLER. I am impressed with the testimony I have heard thus 

far. I am somewhat critical of the civil rights enforcement of the ORS 
but it has reflected inventiveness. You tell us that this is the first 
agency entering into cooperative a^eements with other agencies to 
exchange information which is significant. 

They have cooperative agreements with State agencies in order to 
help compliance and this is a new area. They have also developed their 
own guidelines in this area which should improve compliance. Final- 
ly, they are undertaking doubling their staif in reference to the enforce- 
ment of the civil rights area. 

With this background, I think that the Office of Revenue Sharing is 
making a sincere effort to comply with the law and if there are short- 
comings, it is the fault of Congrcss and not the agency. 

I am somewhat interested in your suggestion that the way to enforce 
the civil rights provisions is by a requirement that all participating 
localities be absolutely pure in order to receive any revenue sharing 
funds at all. Is it your view that the law does not presently permit the 
imposition of this high standard i 

Mr. LOWE. I do not believe the law presently permits them to hold 
the local government or the State government to anything except the 
revenue sharing money. 

Mr. BuTLKR. In particular, the present law does not authorize the 
witliliolding of revenue sharing money other than from the particular 
function to which it is directed. The fungibility concept lias to be 
implemented legislatively in order to carry out the suggestion you 
make here. 

Mr. LOWE. Yes, sir; tliat is correct. 
Mr. BUTLER. On the same line, on this report dated September 9, 

"An opportunity for improved public awareness of State and local 
government operations," I have not seen a copy of it, and that is prob- 
ably my fault. 

But I judge that you are reading into the Revenue Sharing Act a 
policy that, basically, one of the responsibilities and the functions of 
the act is to improve public awareness or is that the policy you are 
suggesting we now implement ? 

Sir. Ix)WE. I think that in the act as it is now constituted, the policy 
is that there will be improved public awareness insofar as revenue 
sharing funds are concerned. The thing that bothers us is that that is 
sort of meaningless. For example, in the back of this report, and I will 
furnish this copy to you, we have a chart showing a hypothetical gov- 
ernment's money going in the pot at the top and out at the bottom. 

We also have a typical kind of budget that we arc talking about 
•which would show for a town or a city the total resources coming into 
that particular government, not just revenue sharing but all of the 
other Federal grants which in many cases don't show up in a local 
government's budget. And some requirements which we are suggest- 
ing here for proper publicity and open hearings on the whole budget 
system—not just on revenue sharing. We think that it is rather mean- 
ingless to have a hearing on revenue sharing, saying that it is going 
to be used for the fire department when you really have to look at the 
whole picture to find out what is happening in the local government. 
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Mr. BUTLER. This is going beyond the legislation as it presently 
«xists, the policy of the General Accounting Office beyond the original 
intent of the Congress. 

Mr. LOWE. Based on our study of the law and how it is actually 
operating at the present time, we came to the conclusion that in these 
two areas, it is rather meaningless unless we make some changes. 

Mr. BUTLER. I would like to say that with reference to that sugges- 
tion and with reference to your earlier suggestion about absolute 
purity, this is not within the purview of the function of the General 
Accounting Office. I am satisfied when you tell me that there is some- 
thing wrong. 

Until we have an opportunity to digest your report and your objec- 
tion, I think it is beyond the function of the General Accounting Office 
to olTer us policy suggestions. I am not critical of your work in this 
area or what you have done in terms of your research or your auditing. 

B\it I do feel that if the Congress is abdicating its authority to yon, 
it did that before I got here and I would like to enter my protest. 

Mr. EDWARDS. Would you like to respond to that? 
Mr. LOWE, I think our office stays away very studiously from rec- 

ommending any kind of a new progi*am or a new activity. But I think 
•when we are called upon, or at least when we are required by our 
broad law or by specific law such as this particidar one in revenue shar- 
ing to make studies, we feel it is our duty to look at the program or the 
activity to see what the results are. 

In this case, we think that Congress certainly intended some things 
to happen, for example, with these priority categories. 

When we find that that is not happening, we feel we have a dutj to 
call it to Congress' attention with our own views, whatever they might 
be. For example, the Ijegislative Reorganization Act of 1970, requires 
GAO, on the request of a committee or at the direction of either House 
of the Congress or on its own initiative to review and analyze the re- 
sults of Government programs. 

I think this is what we are thinking about in this case. These are 
the results we are looking at, what we think set out to be accomplished 
and what is happening. That is really my view on that. 

Mr. EDWARDS. Mr. Badillo? 
Mr. BADILLO. Thank you, Mr. Chairman. I certainly would agree 

that it is impossible for the GAO to discharge its responsibilities if 
aside from investigating the matter we assign to them, they would not 
be expected to make recommendations. 

That does not mean they are going to make the final decision. We 
•will do that in Congress. But the purpose of having them prepare a 
report is precisely so they can make recommendations based upon the 
information they were able to secure in the reports. 

So I would hope that you would continue to do this in this area as 
you have been doing in other areas. I want to go back to the Boston 
Fire Department situation because to me it raises a serious question 
about the whole procedure. 

Here we have a case which has been decided already by the U.S. 
district court, by the U.S. court of appeals, and the matter is now 
pending before the U.S. Supreme Court. Both courts ruled against 
Boston. 
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Now they are still getting revenue sharing funds. At what point in 
these procedures is ORS to make a finding of a violation ? It seems to 
me that once tlie district court rules against Boston the funds should 
have stopped right there. 

AVhat does tlie procedure provide for cutting off funds ? 
Mr. WiLLL.\.MSON. It depends on whctlier it is in a court or an ad- 

ministrative hearing. It provides for cutting off funds at the end of a 
duo process administrative hearing if there is a finding of discrimina- 
tion or on a court order. 

Mr. BADILLO. The district court finding  
Mr. W1LL1.VMSOX. They certainly could have cut off the funds after 

the district court ruled against Boston. 
Mr. BADIU.O. Otherwise the jurisdiction could go on violating the 

law and it might take years to get to the Supremo Court. Tlien they 
have an argument that it should be cut off at the time that there is a 
finding of discrimination. 

Mr. LOWE. That is a question I really can't answer for you. I wish 
you would—I suggest you take that up with the revenue sharing 
people. 

Mr. BADILLO. I just wanted to know what the regulations now pro- 
vide. In the first section of your testimony you went into the question 
of complaints. The complaint procedure is fine if there is an end to it, if 
there is some point at which the complaint is acted upon if it is found 
to be valid. 

That is the point you did not touch upon. At what point is the com- 
plaint found to be valid and is action taken ? With respect to the 1.600 
audits, you mentioned there are something like 39,000 units of local 
government. If you have only received reports from 1,600 units, that 
really works out to less than 5 percent. 

That is very inadequate compliance, it seems to me. 
Mr. GoLDBECK. I am not sure of the exact number. Congressman. 

But a report has to be submitted in the case of revenue sharing only 
where the auditor found some problem. If he did not find a problem, 
the ORS audit guide says we do not want a report. 

Mr. BADIIXO. In the 1,600 cases there was a problem? 
Mr. GoLDBECK. Many of those they sent in automatically. 
Mr. BADILLO. It says ORS has received 1,600 audit reports prepared 

by State and local auditors and public accountants. That seems to indi- 
cate that is all that was received. 

Mr. Gou)BECK. There were other audits that had been done but they 
did not send a copy to ORS. 

Mr. BADILLO. Can you say there were 39,000 audits prepared ? 
Mr. GoLDBECK. No, sir. I am sure 39,000 were not prepared. I am sure 

it is substantially greater than the 1.600. 
Mr. BADILLO. I would like to find out how many of them were pre- 

pared. If it is 1.600. that is bad. 
Mr. IX>T\T:. There is no way you can tell. The audit regulations put 

out by the Office of Revenue Sliaring only require that an audit report 
be sent in if there is some reason that the audit-or feels it ought to be 
sent in. There is no way you can tell how many were not done. 

Quite a few of these 1,600 were sent in automatically without any 
particular reason for them to be sent in. There is no requirement in 
some places that audits be conducted. We would not have any way of 
knowing how many were not done. 
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Mr. EDWARDS. Mr. Kindness? . 
Mr. KINDNESS. Thank j^ou, Mr. Chairman. I would like to point out 

that your statement indicates that a letter dated December 30, 1974^ 
from the chairman of the House Judiciary Committee is the basis for 
tliis t^^stimony and that the testimony is stated in response to a series of 
questions. 

Since I do not seem to have access to that letter, will you be kind 
enough to provide a copy of that letter ? 

Mr. LOWE. Yes, sir. 
[A copy of the letter follows:] 

CONGRESS OF TitE UNITED STATES, 
COMMITTEE ON THE JUDICIARY, 

HOUSE OF REPRESENTATIVES. 
Waghington, D.C., December SO, 1974. 

Mr. ELMER B. STAATS, 
Comptroller General, 
General Accounting Office, 
Washington, B.C. 

DEAR MR. STAATS : An you know, in September 1973, the Subcommittee on Civil 
Rights and Coii.stitutional Riglits of the House Committee on the Judiciary held 
a preliminary hearing on the administration of the civil rights provisions of the 
Kevenue Sharing Act (State and Local FLscal Assistance Act of 1U72). With the 
Act coming up for renewal during the 94th Congress, the Sulwommittee intends 
to conduct comprehensive hearings into how the Office of Revenue Sharing 
(ORS) has discharged the civil rights enforcement responsibilities assigned to 
it under the Act. To assist in the Subcommittee's evaluation efforts, it would be 
most helpful if UAO would review and report to the Subcommittee on the activi- 
ties of ORS in this area. 

Specilically, the Sulwnmmittee Is seeking information on the manner in which 
ORS has handled civil rights complaints which have come to its attention. This 
would include answering such miestions as : 

1. How many and what kind of civil rights complaints have been received by 
ORS through December 31, 1974 ? 

2. How are the complaints processed by ORS and how quickly are they 
investigated? 

3. What disposition has been made of complaints received through December .31, 
1974? 

4. Are formal compliance agreements entered into with recipient jurisdictions 
that have been the subject of eomplaints? 

5. What is the extent and nature of ORS' monitoring of any such agreement? 
6. In how many instances have complaints been dismissed because there was 

a determination that revenue sharing funds have not been used in the acts com- 
plained of? Is there evidence that such dismissed complaints have been certified 
to other appropriate agencies for investigation? 

7. What criteria has ORS followed in resolving complaints and is the criteria 
consistent with that applied by other Federal agencies? 

8. Are complainants notified of the disi>ositiou of their grievances? 
9. In those cases or matters which ORS has closed, have complainants been 

satisfied that the practices which formed the basis for their grievances have 
been or are being eliminated? 

It is my understanding that a basic part of the compliance philosophy of OR.S 
has been to encourage the assistance of civil rights organization!?, public interest 
groups, and other Federal agencies to help insure compliance with the civil 
rights provisions of the .Vet. We would be interested in information on the 
extent of coordination and cooperation ORS has obtained. We are also Interested 
in any actions the agency has taken to Identify, on a systematic basis, recipient 
governmentJi in which civil rights problems may exist even though no complaints 
have been filed against the governments. Similarly, the Subcommittee is inter- 
ested in receiving some assessment of the extent to which such problems may 
exist without their having come to the attention of ORS. 

I understand tiiat members of the Subcommittee staff have held discussions 
with GAO representatives and that they have agreed that the proposed review 
would be complimentary to reviews of the civil rights aspects of the Revenue 

J 
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Sharing Program that GAO now has In process. It was also agreed that Informa- 
tion gathered for the Subcommittee could be used in other GAO studies of the 
ORS compliance system. Considering the Subcommittee's plans for hearings, I 
would hope that your report to the Subcommittee could be completed by July 
197.J. I am confident that the report will be a very useful document to the Sub- 
committee and the Congress during deliberations on renewal of the revenue 
sharing legislation. 

Sincerely, 
PETEB W. RODI.NO, Jr., 

Chairman. 
Mr. KINDNESS. I find that the statement that was made here earlier 

indicated that it is irresponsible for the P>deral Goveriunent to send 
this money out to local governments and State governments without 
some greater degree of control. 

I think for the sake of balance it might be point<?d out that on the 
part of Congress it is irresponsible for the Federal Government to be 
draining all this tax money out of these local governmental jurisdic- 
tions in the first place. I think that is the basic thing that seems to be 
overlooked in regard to the general revenue sharing program, as a 
beginning point. 

There are those who are seeking, it appears, to make revenue sharing 
the vehicle for extending into every State and local government a 
degree of complete control from the Federal level over the operations 
of local and State government. This is the kind of control that will 
properly bo characterized, I think, as Federal totalitarianism. In this 
case it is being done tmder the guise of a very acceptable cause or pur- 
pose, relating to civil rights and citizen participation. 

But it is just a begining point for that kind of totalitarianism that 
is foreign to our sj'stem and I think the record needs a little bit of 
balance on tliat point. 

I want to thank you for your statement here this morning which 
I think, from all I can tell without having had a copy of the letter 
previously, is very responsive to the inquiry requested of the GAO. 

I would just like to ask with regard to the recommendation that 
begins on the next to the last page of your statement whether the 
process of requiring absolute purity, as it has been referred to here 
earlier, in order for a State or a local governmental unit to participate 
in general revenue sharing, in your opinion, can ever work ? 

Is not the result of a proposal like that being worked into the law 
destruction of the revenue sharing program? 

Jlr. Low?:. Xo, I don't think so, Mr. Kindness. I think most of the 
governments we are talking alx)ut—certainly not some of the smallest 
ones—most of the governments we are talking about already receive a 
large amount of Federal assistance. 

As a matter of fact, about 25-percent of expenditures at the State 
and local level are from the Federal Government in one program or 
another. As we alluded in our statement earlier, nearly every one of 
these have some sort of requirement about civil rights. So for practical 
purposes a very large percentage of the governments, the recipient 
governments' receipts are already involved in the civil rights fimctiom 

"We think it is just more sensible to apply this thing on a whole 
basis rather than a piece at a time. 

If I could point out a report that we issued here sometime ago on the 
fundamental changes needed in the Federal assistance to State and 
local governments. In this particular report, we talked about there 
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being &73 programs of one kind or another with grants for State and 
local governments. 

The fact is that this particular morass of regulations and programs 
is really something of a problem to State and local recipients. In this 
particular report one suggestion is that there should be consolidation 
of many sunilar kinds of progi-ams. 

For example, in a foUowup study we are dohig on this tlung right 
now, we have found that tliere are about 25 different types of planning: 
grants administered by 15 different Government agencies. 

Now that thing is illustrated in this report. Obviously, revenue shar- 
ing is the other side of the coin. It is a simple program and the locaL 
government can do what it wants witli it. 

These meaningless restrictions and categories should be done away 
with and since the money is fungible, the civil rights restrictions should 
apply to all expenditures of the local governments. 

Mr. EDWARDS. Mr. Seiberling? 
Mr. SEIBKRLING. Thank you, Mr. Chairman. I must say I welcome 

the recommendations that your office has made, Mr. Lowe. 
I think that you would not be doing your job if after going into this 

problem as deeply as you have, you did not give us the benefit of con- 
clusions that you think your studies lead to. 

Of course it is up to us to adopt them or not. I am impressed with 
your recommendation, too. It does seem to me that it is not effective to 
set priorities for revenue-sharing funds because they are too easily 
evaded. Therefore if we are going to set priorities, they are going to 
have to be for all of the funds expended, as a condition of receiving 
revenue sharing and that would tend to defeat the purpose of revenue 
sharing. 

I think you have zeroed in now on two fundamental conditions, civil 
rights and citizen participation, which are basic and which no one can 
quarrel with and which do not conflict with the concept of revenue 
sharing. To that extent, I disagree with what Mr. Kindness has said. 
I doirt think this is an attempt to dictate anything to local govern- 
ments beyond what the Constitution itself contemplates. 

Now I do have some problems about implementing some of these 
things. I would like to ask you first, however, if you happen to know 
whether among the 1,600 audit reports, did they include an audit of 
Akron, Ohio. 

Mr. LOWE. I can look that up. I don't know. 
Mr. SEIBERLING. It might be helpful in understanding how the audit 

reports work. Akron was involved in litigation involving discrimina- 
tion in the hiring of people on the grounds of race in the police depart- 
ment and more significantly there were no blacks in the fire depart- 
ment and a lawsuit was brought and the court ordered that they admit 
a much larger proportion of black people for a period of time until 
there was balance achieved. 

They are in the process of complying with that court order. I just 
wondered whether that is the kind of thing that illustrates how difficult 
it is to assure compliance. As far as I know, no revenue-sharing funds 
were used to finance the police department or the fire department. 
Therefore, no occasion would exist under the present regulations as I 
understand them, for an audit to be made. 

\m I correct 'i 
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Mr. Lo\vE. Under those circumstances, there would not be any prob- 
lem with tiie revenue-sharing program, as sucli. 

;Mr. SEIBERLING. SO that could explain if there were an audit why- 
no possible violations were noted, because there were no revenue-shar- 
ing funds involved. This seems to me to dramatize the point that you 
made that we ought to require compliance across the board rather than 
just limit it to revenue-sharing funds. 

As to whether we are going to require absolute purity or some- 
thing like that, I think that that is another question ana that relates 
to the whole question of how far they have to go to show compliance 
in order to avoid jeopardizing their revenue sharing funds. 

Have you any opinions on that or recommendations on it—on the 
-degree ? 

Mr. LOWE. NO we don't. It is obvious yon cannot change anything 
instantaneously. In the studies we made of those 26 governments, 
there were several cases where it was quite obvious that the pattern 
in the past in employment had discriminated against blacks or women. 
But the current employment practices were being conducted mider 
some sort of a plan to overcome that history. 

Mr. SEIBERLIXG. I have a similar problem witli respect to the other 
suggestion and that is that the government receiving revenue sharing 
should be required to provide the public with financial data and an 
opportunity to express their views. 

As a matter of fact, the city of Akron publishes in the newspaper 
every year its proposed budget. I suppose the people can come to 
the city council chambers and express their views on the budget. 

Do you have any recommendations as to tlie kind of opporhmity 
the public should have to express its views? 

Mr. GoLDBECK. I believe the type of opportunity we had in mind 
was a public hearing on the published report. 

Mr. SEIBERLING. A public hearing. I think that makes a lot of sense. 
Thank you. My time has expired. 

Mr. EDWARDS. Mr. Dodd ? 
Mr. DoDD. Thank you, Mr. Chairman. I thank the membei-s of the 

panel. I would like to get into an area that is of some concern to me 
and I must compliment the GAO for this. I made a request that they 
do a study for one on the degree of the problems arising in discrimina- 
tion against the handicapped. 

As you Icnow, section 50-1 of the Rehabilitation Act of 1073, if it 
had an enforcement mechanism, could be used to combat revenue 
sharing discrimination against the handicapped. 

The OES did not consider revenue sharing to be Federal financial 
assistance. We have asked your office to comment on whether you 
consider Federal financial assistance to include revenue sharing. 

Mr. WILLIAMSON. Mr. Dodd, it is not entirely free from doubt but 
our opinion is that it does include revenue sharing. The legislative 
history of that particular act makes no mention of revenue sharing but 
the legislative history of the Revenue Sharing Act leads us to believe 
that Congress would have intended this sort of thing to be included 
as Federal financial assistance. 

So our opinion is that this provision does apply to the revenue 
sharing moneys. However, you should note that that does not mean 
that it amends the Revenue Sharing Act to include that as another 
category of discrimination. 
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Compliance procedures in the Revenue Sharing Act would not be 
available for this and section 50-1 has no compliance procedures of 
its own. Section 504 would create a private right in a handicapped 
person discriminated against and that is about it. 

Mr. DoDD. I thank you for that statement. I would like to quickly 
get to a couple of points, one about the lack of coordination. As I 
understand it, ORS entered into cooperative agreements with other 
Federal agencies charged with enforcement of civil rights. Title VI 
agencies, for example. As already stated ORS could organize a periodic 
review program. At present ORS seems to be slow in tliis regard. Do 
you know why and do you know of any plans to speed up this process in 
cooperation with these other agencies charged with those responsi- 
bilities? 

Mr. GoLDBECK. I believe we have seen some evidence of them trying 
to speed up in the recent months. I think that would be applicable 
to all of their enforcement efforts. They seem to be paying more atten- 
tion to complaint processing, the need to speed up. 

Mr. DoDD. Are they doing anything specifically that you can point 
out, in tenns of staff, reallocation of funds ? 

Mr. GoLDBECK. They are doubling their staff. 
That is the plan for this current fiscal year. They are also continuing 

to negotiate with other Federal agencies. In discussions with them, 
they have told us that unfortunately the negotiation process is long 
and there is no precedent because they are in the business for the first 
time. 

Mr. DoDD. You are satisfied that they are moving ahead in this area ? 
Mr. GoLDBECK. Yes. I think in recent months we have noticed 

changes occurring including new procedures. 
Mr. DoDD. Another point, the compliance agreements are often 

unwritten at least in formal fashion. I think all of us in Congress are 
aware of the mounting complaints about bureaucratic paperwork, but 
it would seem to me that it would be vitally important in tenns of judi- 
cial review to have these agreements, to have some record rather than 
to have to rely on oral testimony or lecall. Could you comment on that 
and why this has not been done and whether or not it would cause any 
serious problems to have a more formal record of these compliance 
agreements ? 

Mr. GoLDBECK. To my knowledge they do still not have a document 
signed by both parties. However, I think they are now at least sending 
letters to a govemment which would outline the steps that the ORS 
feels are necessary for compliance. 

In return the government would send back a letter saying we will 
agree to that. There still is no formally signed document by each party 
involved. 

Mr. DoDD. My time has expired. 
Mr. EDWARDS. Mr. Klee? 
Mr. ICLEE. In the interest of time, I do not intend to use my full 5 

minutes. I do have one point of clarifictaion for the record. With regard 
to the Boston case that has been referred to this morning by a number 
of members, to your knowledge, did you find any complaint filed with 
ORS to initiate administrative remedies in the Boston case? 

Mr. GoLDBECK. You mean using a formal hearing, that process? 
Mr. ICLEE. Yes. 
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Ml-. GoLDBECK. No, we did not. 
Mr. KIJ:E. SO then really the Office of Revenue Sharing is deficient 

in not having reviewed everj' single Federal district court or circuit 
court civil rights case to find out if there was any potential violations ? 

Mr. GoLDBECK. I believe there was a complaint opened up in that 
case but the Office of Revenue Sharing did not institute proceedings 
to have formal hearings. 

They did have a complaint opened in that case. 
Mr. Ki,EE. Since tlie legal remedy was pursued in the Department 

of Justice by virtue of its authority under secton 122c of the act, a 
suit was filed in court; did it request that funds be cut off as one of 
the remedies in that suit? 

Mr. GoLDBECK. I am not that familiar with the case. 
Mr. KLEE. It certainly has that power under the act, though. Is that 

your understanding? 
Mr. GoLDBECK. We could find that out. The Office of Revenue Shar- 

ing will be here this afternoon. 
Mr. EDWARDS. I am not going to use my 5 minutes either, gentlemen. 

I would like to just comment on your suggestion made near the end 
of your statement, Mr. Lowe. 

AVTiat you are saying basically is that cities and States that violate 
Federal law should not get a Feaeral handout ? 

Mr. IJOWE. At least as far as revenue sharing is concerned. We just 
think it is very difficult to be just a little bit pregnant. 

Mr. EDWARDS. Thank you very much, gentlemen. 
Mr. Seiberling? 
Mr. SEIBERLING. Mr. Lowe, according to the Justice Department, 

one of the reasons for not broadening the act's nondiscrimination pro- 
visions to cover all of the recipient's activities is that there has not been 
anv substantial evidence that jurisdictions have been purposely fun- 
neling shared revenues into nondiscriminatory programs. 

What is your opinion with regard to the adequacy of that attempted 
justification? 

Mr. LOWE. That statement may or may not be true. I am not sure 
it really has anv significance. I don't tliink we ever implied in our 
studies of this tiling that all of the local governments and the State 
governments receivmg revenue sharing were deliberately channeling 
it one way or another. 

Early on they tended to channel their revenue sharing funds to 
capital programs rather than getting those funds involved in some 
of their ongoing programs for fear that revenue sharing might one 
day be stopped and they would be stuck witli some programs. 

I think that has eased off a little bit. I don't really think that the 
substance of that statement really has any significance on the problem. 

Mr. SEIBERLING. Your position as I understand it is that you can't 
really tell whether revenue sharing is helping encourage compliance 
with antidiscrimination laws unless you have the whole picture covered 
rather than simply just those particular funds traced in a particular 
program ? 

Mr. LOWE. That is correct. In this report we have here that we 
issued previously on the reporting requirements, we use an example 
on page 9 of the report of an organization that in 1974 spent $729,000 
of its own funds for a police department. 
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In the following year tliey spent $400,000 of their own funds and 
$420,000 in their revenue shai'ing but tlicre was no change in tlieir 
department. In a report that camo into the Office of Revenue Sharing 
that we sent to Congress, it showed that that money was spent for tlie 
Cheyenne Police Department. Actually it had no eilect at all on 
the mcrease or decrease in police department funds. 

Mr. BUTLER. The Cheyenne Police Department, if that is what we 
are talking about, is this a use of the funds to discriminate? 

Mr. LOWE. NO, sir; this is in our report just illustrating the fact 
that the planned use reports and the actual use reports do not give 
you any indication of what the impact of revenue sharing funds was. 

In other words, you might look at that and say it is—it must have 
increased their expenditures $400,000, but that is not true. They just 
funded it partially with revenue sharing funds that year. 

Mr. EDWARDS. Thank you, Mr. Lowe, and gentlemen. 
Our next witness this morning has been a long time friend of the 

subcommittee's, Harold Himmelman, who is now associated with the 
law firm of Ruckelshaus, Beveridge, Fairbanks, and Diamond. Mr. 
Himmelman was foi-merly Director of the Revenue Sharing Project 
of the Lawyers' Committee for Civil Rights Under Law, and he is 
testifying this morning on behalf of the Lawyers' Committee. 

TESTIMONY OF HAROLD HIMMELMAN, COOPEEATING ATTORNEY, 
LAWYERS' COMMITTEE FOR CIVIL RIGHTS UNDER LAW, ACCOM- 
PANIED BY ABIGAIL TURNER, LAWYERS' COMMITTEE FOR CIVIL 
RIGHTS UNDER LAW REVENUE SHARING PROJECT 

Mr. HiMMELMAx. Mr. Chairman and members of the committee, 
I appreciate the invitation of the House Judiciary Committee on Civil 
and Constitutional Rights to testify on the status of civil rights en- 
forcement under the State and Local Fiscal Assistance Act of 1!)72, 
commonly known as the Revenue Sharing Act. 

I practice law in Washington, D.C., and am a cooperating attorney 
with the Lawyers' Committee for Civil Rights Under Law, a non- 
profit organization formed at the request of President John F. Ken- 
nedy in 1963 as a means to involve the private bar in the protection 
of basic civil rights. 

The Lawyers' Committee engages in considerable litigation against 
discrimination in such areas as education, employment and the pro- 
vision of municipal services and revenue sharing. 

I am the former director of the committee's revenue sharing project, 
and I continue to be involved in an advisory capacity in several 
enforcement actions designed to prevent revenue sharing from causing 
or perpetuating racial discrimination. 

Seated with me is Abigail Turner who is now a staff member with 
the revenue sharing project. 

As you know the Treasury Department's Office of Revenue Sharing 
(ORS) is responsible for administering the State and Local Fiscal 
Assistance Act and for eufoi-cing the nondiscrimination requirements 
in section 122. I will use the Lawyers' Committee experience in filing 
complaints of disorimiiuition with ORS—and litigating tliose cases 
through its administrative compliance mechanism and the courts—to 

62-331—70 4 



46 

illustrate what we view as major deficiencies in the agency's civil 
rights enforcement program. 

Before doing so I want to mention that two cases I will discuss— 
Ouachita Parish and Chicago—are still in varying stages of litigation. 
As a result mv remarks will be confined to matters that are already 
part of the public record. Moreover it should be understood that some 
of what I say has been contested by either local or Federal officials. 

Blaclc citizens of Ouachita Parish, La., represented by the Lawyers" 
Committee, filed an administrative complaint with the Office of Reve- 
nue Sharing in April 1974. The complaint charged that the parish's 
expenditure of revenue sharing funds was perpetuating racial discrim- 
ination in street and drainage ditch construction and maintenance, 
parishwide employment, fire protection, and library and recreation 
jirograms. Plaintiffs also alleged sex discrimination in the recreation 
program. 

I have seen firstliand the conditions in Ouachita Parish, a county 
with approximately 125,000 residents. And I am shocked. The blacks 
living in Ouachita Parish, unlike their white counterparts, often reside 
and travel on streets which are unpaved and potholed. 

Their homes and adjacent property are flooded because of poorly 
maintained or nonexistent drainage ditches. Some have used row- 
boats to get to and from their homes. Residents believe fire damage 
to their homes is sometimes unnecessarily severe because fire 
department personnel do not know the location of streets in black 
neighborhoods. 

Opportunities for an improved economic status are denied them 
because of the parish's discriminatory public employment policies. 
The services of the G. B. Cooley Hospital for Retarded Children for 
a long time were denied to black families. 

Materials about black people in public libraries are inadequate. 
And in all of these areas the local government annually spends 
$650,000 in revenue sharing, which primarily benefits the white 
community. 

Following an onsite investigation in June 1974, the Office of Reve- 
nue Sharing confinned many of our charges and specifically notified 
the parish government in August 1974 that it was out of compliance 
in employment in all parish departments receiving revenue sharing 
funds, in construction and maintenance of streets, and drainage 
ditches, and in matters of assuring nondiscrimination by contractors 
working on projects funded by revenue sharing funds. 

ORS further notified the parish that it had 60 days to come into 
compliance with the nondiscrimination requirements of the State and 
Local Fiscal Assistance Act and asked for affirmative action plans to 
remedy the discrimination. Inexplicably the ORS refused to investi- 
gate adequately certain of our other charges. 

Sixty days after the issuance of the noncompliance letter the parish 
filed a routine denial of the charges of discrimination and submitted 
no affirmative action plans as requested. Yet the ORS, despite the 
clear requirements of the law, neither instituted administrative termi- 
nation hearings nor referred the matter to the Attorney General for 
appropriate civil action. ORS continued sending revenue sharing 
payments to the parish. 
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Because of this inadequate action, the black citizens filed suit against 
i:he OES in Federal court in Washington in April 1975. They charged 
that the ORS failed to investigate adequately their charges of dis- 
crimination and that the agency had failed to insist upon adequate 
remedies for the discrimination it had found. 

They further asserted that a pattern of discriminatory provision 
of basic services continued unabated in Ouachita Parish with the 
aid of revenue sharing. 

Inci-edibly the OKS responded by snddeiily finding the parish 
in compliance with the nondiscrimination requirements of the act 
on the basis of legally insufficient general i)le(lges from parish of- 
ficials to do better. ORS required no written affirmative action plans 
spelling out specific steps for overcoming discrimination. The parish's 
promises and ORS' acceptance of them fail to comply with stand- 
ards established by the Federal courts and other Federal civil rights 
•enforcement agencies. 

Although on June 27, Judge John Pratt of the U.S. District Court 
for the District of Columbia denied the plaintiff's motion for emer- 
gency relief, he said the case warranted a hearing on the merits. The 
2)artics are now preparing for a trial. 

Black citizens in Ouachita Parish who have historically been denied 
equal municipal services at the least have had their rights to equal 
l)enefits from revenue sharing unduly delayed because or the posture 
taken in the case by the Office of Revenue Sharing. 

CHICAGO LinOATION 

In September 1973 the Lawyers* Committee, along with the Center 
for National Policy Review and the law firm of Kirkland, Ellis & 
Rowe, represented black police officers in Chicago in filing an ad- 
ministrative hearing complaint with the Office of Revenue Sharing. 
The complaint cliarged that the police department was spending 
nearly $70 million of revenue sharing annualy to support discrimina- 
tory employment practices. 

These charges were based on an extensive Law Enforcement Assist- 
ance Administration report, a Justice Department suit against the 
Chicago Police Department which had been filed in Illinois Federal 
Court in August 1973, as well as private suits brought by minority 
police officers. 

The administrative complaint asked for an ORS investigation of 
the allegations and temporary suspension of revenue sharing moneys 
that were going to the police department. 

The ORS investigated our complaint and agreed there was dis- 
crimination in the Chicago Police Department. Yet it refused to sus- 
pend the funds to Chicago or to take any other enforcement steps. 
As a result, we filed suit against the Office of Revenue Sharing in 
Washington, D.C.. in February 1974. 

The suit charged ORS with dereliction of its statutory duty to in- 
sure that revenue sharing funds are spent in a nondiscriminatory 
manner and sought a court order requiring ORS to suspend tem- 
porarily further payments. 

The Federal District Court in the District of Columbia in the 
first ruling of its kind issued a judgment in April 1974 that the Office 
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of Revenue Sharing had acted improperly by not activating its ad'^ 
ministrative compliance procedures. 

The couit further ruled that ORS possessed authority to suspend 
temporarily the payment of revenue sharing funds to governments 
which it found to be discriminating. 

ORS responded to this order by referring the case to the Justice 
Department and attempting to wash its hands of the matter. Mil- 
lions of dollars of revenue sharing moneys continued to pour out 
of the Treasury Department's coffei-s to supfKjrt Chicago's discrimina- 
tory ernployment practices. 

Finally in November 1974, after more than a year of litigation, the 
Federal court in Illinois made a formal ruling that race and sex 
discrimination pervaded the Chicago Police Department. 

But still ORS failed to take action and still it planned to forward 
payments. As a result the Wasliington court in December 1974 finally 
ordered ORS to cut off revenue sharing funds to Chicago. Since 
that date and because of its refusal to take appropriate corrective ac- 
tion, Chicago has received no further payments. 

In April 1975 after a consolidation of the Washington and Illinois 
cases, the court confirmed that Cliicago's revenue sharing funds mu.st 
be witliheld until the city remedies its discriminatory employment 
practices. 

It emphasized that Federal agencies, including ORS must exercise 
affirmative duties to police compliance and prevent constitutionally and 
statutorily proscribed discrimination. 

A final order in the case is expected soon. 
ORS's refusal to take action against Chicago and to defer the 

city's funds from the time it was originally requested to do so in 
1973 through December 1974 meant that Federal moneys in tlie amount 
of $135 million supported discriminatory employment practices in- 
Chicago. 

Obviously this enforcement policy provided little incentive to the 
city to cease its unlawful practices. 

BOSTON 

ORS's extreme delays in investigating complaints and pursuing 
administrative remedies are further exemplified by our Boston case. 
On January 17, 1975 the LaAvyers' Committee along with its Boston 
committee, filed an administrative complaint witli the ORS charging 
that the Boston Public Works Department was engaging in employ- 
ment discrimination funded by revenue sharing. 

The Treasury Department to date has not even investigated the 
charges of discrimination. Such inaction is in violation of the revenue- 
sharing regulations which call for a prompt investigation of com- 
plaints. 

Mr. KiNi>NESs. When you say tlie Treasury Department do you 
mean ORS? 

Mr. HiMMELMAx. Yes. 
Mr. KINDNESS. In referring to the Boston case, you are refenung- 

to the public works department and not the fire department? 
Mr. HiMMELMAN. Ycs, I am. 
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MONTCLAIR, N.J. 

The Montclair case further illustrates OKS's timidity in vigorously 
•enforcing the act. The Lawyers' Committee in July 1974 representing 
Operation PUSH and the Montclair branch of the NAACP, filed an 
administrative complaint with ORS concerning the discriminatory 
expenditure of revenue-sharing moneys by Montclair's police and fire 
departments. 

The basis for the complaint was a finding by the New Jersey 
Division on Civil Rights, Department of Community Affairs on 
June 19,1975 that the town of Montclair was in violation of State laws 
against discrimination in hiring and promotion within the police and 
fire departments. The division required Montclair to take specific steps 
to remedy the discrimination and prescribed certain judicially sanc- 
tioned goals and timetables. 

In August 1974 ORS notified the town that it was not in compliance 
with the act and gave the town the 60 days provided in the regulations 
to submit an adequate affirmative action plan. 

But in October during negotiations with the city, ORS capitulated 
and accepted as adequate the city's general pledges which were far 
from meeting these requirements. 

Many of the requirements imposed upon Montclair by the State were 
ignored by ORS. The State case is now before the New Jersey Supreme 
Court on the issue of specific hiring and promotion goals. 

ORS's posture in this case in addition to weakening Federal en- 
forcement efforts completely imdercut the position taken by the cou- 
rageous State civil rights agency. 

BUFFALO,  N.Y. 

ORS's refusal to pursue its independent administrative respon- 
sibilities is shown in the Buffalo case. In response to an administrative 
complaint filed against Buffalo charging discriminaton in the police 
and fire departments. ORS declined to act, arguing that a pending 
Justice Department suit against the same departments precluded it 
from taking independent administrative action. 

Nothing in the law prevents ORS from acting simply because Justice 
is involved; and of couree, only ORS has the power to withhold funds. 
Yet the agency evades its responsibilities and permits revenue sharing 
funds to continue to flow to a jurisdiction charged with discrimination 
by the U.S. Government as well as private parties. 

SUMMARY 

This sad litany of agency inaction and impotency results in Ameri- 
can citizens being victimized by the discriminatory expenditure of 
revenue-sharing moneys. 

In our view the ORS compliance efforts are distinguished not by 
their effectiveness but by long delays and legally inadequate negotiated 
settlements. The agency's efforts reflect its philosophy that its role is to 
send money under any and all circumstances, that it is in a service 
rather than a supervisory role vis-a-vis 38,000 recipient governments. 
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This philosophy, while acceptable in certain circumstances, is devas- 
tating when applied to civil rights obligations in a $6 billion program. 

RECOMMEXDATIONS 

Onr experience shows that a person suflfering from discrimination 
funded bj- revenue sharing cannot obtain timely redress through the 
Treasury Department's existing administrative procedures. While 
some believe that the only remedy is to alter drastically the current 
statutory enforcement mechanism—such as by transferring all en- 
forcement authority over revenue sharing out of the Treasury Depart- 
ment and over to the Justice Department—the Lawyers Committee at 
this time offers the following suggestions at a minimum for changing 
the current pattei'n: 

1. The Treasury Department adheres so tenaciously to the no- 
strings-attached philosophy of the new federalism that it ignores tlie 
act's specific promise of equal treatment under the law. 

Thus a new clear congi-essional mandate to Treasury is called for in 
wliich the Congress reasserts its role of defining the antidiscrimination 
obligations of the executive agency. The Congress, for example, should 
clarify ORS's jurisdiction to act regardless of what another Federal 
agency does. 

2. To end the interminable delays in ORS compliance actions we 
recommend that the act be amended to include specific time limitations 
between steps in the administrative compliance process. 

For example, the Secretary should not be allowed to delay indefi- 
nitely the scheduling of an investigation or the determination of non- 
compliance. And once noncompliance has been determined, the Secre- 
tary should be required to notify the recipient jurisdiction within 10 
days and allow tlie jurisdiction 60 daj'S to achieve voluntary 
compliance. 

After that 60-day period expires, the Secretary should within 10 
days immediately begin administrative hearings leading to termina- 
tion of funds, or refer the matter to the Attoi'ney General for action. 
Continuing attempts at reaching a negotiated settlement for months 
on end results in weak agreements and dilutes public confidence in the 
Government's commitment to equal opportunity. 

It is an open invitation to noncomplying jurisdictions to continue 
their unlawful practices with impunity. 

3. Pursuant to existing judicial rulings an amendment nnist be en- 
acted to direct Treasury to suspend revenue sharing funds to a juris- 
diction pending the outcome of final administrative or judicial pro- 
ceedings. This should apply in each cast> where: (r/) Prima facie 
evidence of discrimination has bocTi shown through a comnlaint filed 
with ORS or another Federal agency or throu.<T:h a suit filed witli a 
Federal or State court, and (h) ' the OR.S has confirmed tlie 
discrimination. 

Mr. DRIXAX. On that point could they appeal to the U.S. Supreme 
Court ? Is that final judicial proceedings ? 

Mr. HiMMF.r.jiAN'. As soon as an administrative agency proceeding 
or a district court hearing results in a finding of discrimination, the 
funds should be terminated. 

If the district court finds that a recipient government is not in 
compliance with the Revenue Sharing Act, funds would be suspended. 



51 

If tlie appeal resulted in an affirmative of the discrimination findinp:, 
the funds would remain suspended. If the court of appeals reversed 
the finding of discrimination the funds could be released back to the 
jurisdiction. 

Tliis policy has long been followed with success by HEW and ap- 
proved by the courts and tlie courts have now approved the policy 
for ORS. It takes on added importance in view of the ORS's long 
delays in handling complaints. Without a suspension of funds, revenue 
sharing will contmue to support discriminatory conduct and finance 
inequities that have a devastating effect on their victims. 

4. ORS sliould be required to compel specific written compliance 
agreements from governments found by that agency, the courts, or 
another agency to be discriminating before revenue sharing funds are 
made available to the jurisdiction. 

These agreements should follow EEOC, Labor Department, HEW 
and other judiciallj' sanctioned remedial plans. 

Without such agreement ORS claims of having succesfuUy resolved 
many of the more than 100 civil rights claims it has received are 
pointless and incapable of verification. 

CONCLUSION 

Our 2-year experience with litigating against discrimination in 
the general revenue sharing program and with observing the impact 
of that program upon the Nation's commitment to equal opportunity 
for all Americans, raises fundamental troubling questions. 

Congress must take a hard look at whether this massive no-strings 
program at least as it affects our less advantaged citizens, has served 
our society well or not. If not, changes must be made and they must 
be made now. 

Mr. EDWAIU)S. Thank you, Mr. Himmelman. 
Can you and Ms. Turner return at 1:30 for brief questions? 
Mr. HiMMKLM.w. Yes, we can, sir. 
Mr. EDWARDS. In that event, we will recess until 1 i^O this afternoon. 
[Whereupon, at 12:30 p.m., the subcommittee recessed, to reconvene 

at 1:30 p.m.] 
AFTER RECESS 

[The subcommittee reconvened at 1:40 p.m., Hon. Don Edwards, 
chairman of the sulx-ommittee. presiding.] 

Mr. EDWAUDS. The subcommittee will come to order. Mr. Himmel- 
man has completed his statement. I recognize the gentleman from 
Massachusetts, Mr. Drinan. 

Mr. DmxAN. Thank you, Mr. Chairman. I connnend Mr. Himmel- 
man and Ms. Turner on the work that they have done. Coming to the 
bottom line first, what woiild you I'ecommend as a way by which the 
new bill could rectify some or all of the abuses that you have outlined 
here so forcefully? 

Mr. HiMMELMAX. Congressman, there are two alternatives it seems 
to us at this stage. The first alternative is to retain all jurisdiction 
over civil rights enforcement in the Office of Revenue Sharing but to 
write into the law more specific requirements for the Office to follow 
in its future activities. 
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The second alternative, and one that I personally favor at this time, is 
to take all responsibility for civil rights enforcement that is now in 
till' Office of Revenue Sharing and place it in the hands of the Justice 
Department. 

As we understand section 122 of the present law and as it has been 
interpreted by the courts, the Revenue Sliaring Act as written is really 
ample to accomplish the goals of civil rights enforcement in an Admin- 
istration or in an agency that is truly committed to civil rights enforce- 
ment and more importantly perliaps even tlian the conmiitment, under- 
stands how to do it. 

So while we talk about rcfonning the law and making it more 
specific, we should point out that the present requirements are lela- 
tively sufficient to meet many of tlie goals we seek now in our litigation 
or administrative proceedings. 

lint we are forced to the conclusion after spending the last 2 years 
attempting to litigate our way through these problems that without a 
clearer congressional definition, we are not going to have the kind of 
enforcement that is required. 

My personal view is that there is little room for hope that substan- 
tially revising the present law is going to result in stronger and more 
effective enforcement. I base that on the fact that the Office of Revenue 
Sharing has repeatedly been told by at least two courts what its 
authority is, and I am speaking of this Chicago case, and despite lieing 
advised repeatedly by the courts of its obligations, it continues to reaa 
the law contrary to the opinions of two courts. 

I don't think we should have to go through 2 more years of litigation. 
Mr. DRINAN. If this were transferred to the Justice Department, 

would that make ORS unique as a Federal agency ? 
Mr. HiMMELMAN. It would be a novel proposal. The current legal 

framework is that in the transfer of Federal funds to State or local 
governments, the administering agency retains responsibility for insur- 
ing that funds are used in anon-discriminatory fashion. 

There are independent agencies which monitor State and local gov- 
eriunents such as the EEOC, but the current law provides that the 
Department of Labor, HEW, HUD or other agencies themselves must 
monitor the transfer of their funds to State and local govermnents. 

This proposal would be a novel proposal and it is based on our feel- 
ing that the central mandate of the Treasury Department is nonpro- 
grammatic in the sense that it is not an agency which deals with several 
Federal programs of financial assistance; it does not liave a civil rights 
office or programs for the poor or for the otherwise disadvantaged as 
do HEW, Labor, and HUD. 

So while it would be a novel approach we think there is some justifi- 
cation for considering it at least in this context. 

Mr. DRINAX. In a sense, it would be tlie Congress giving up, because 
of the lawlessness of the people in the Office of Revenue Sharing say- 
ing: We have to transfer this somewhere else because these people 
won't follow the law. 

Mr. HiMMELMAN. A transfer would be based on that conclusion. 
Mr. DRINAN. DO you think there is any hope in the regulations pro- 

posed by ORS ? 
Mr. HiMsiELMAN. No. The i-egulations proposed by the ORS do 

nothing more—and I have studied them carefully particularly in light 
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of the litigation we iiave—those proposals do nothing more than at- 
tempt to implement tlieir view of tlieir administrative authority. Tliose 
proposed regulations do not provide for deferral, for example, pend- 
ing administrative hearings as the courts have said they could do. 

So while they have attempted to cojue in with some proposed regula- 
tions, no one should be fooled that these represent a tougliened enforce- 
ment position on their part. 

Mr. DRINAN. Thank you. My time has expired. I hope there sub- 
sequently may be some more. 

Mr. EDWAUDS. Your statement was excellent and much appreciated. 
Did you hear the General Accounting Oflice recommendation wliich is 
generally tliat funds should be cut olf if any jurisdiction is guilty of 
discrimination in any of its activities ? 

Mr. HiMMELMAN. I am aware of tliat. I heard parts of their testi- 
mony and that view is shared widely by most of the groups that have 
looked carefully at civil rights enforcement under the revenue sharing 
program. That would also be a somewhat novel proposal. Generally 
Federal funds have been cut off by courts, for example, only in pro- 
grams where discrimination is found. 

There is frankly little precedent for terminating funds or tem- 
porarily suspending funds in a nonprogrammatic area. There are 
some cases on that point. 

However, revenue sharing is a very novel program and there is 
nothing which prevents the Congress from considering an umbrella 
provision requiring recipients to be in compliance with civil rights 
requirements in all their activities. 

It is my Wew that that would be appropriate in these circiunstances. 
We are past the day, it seems to me, when we sliould liave teclinical 
distinctions between when a government can discriminate and when 
it can't. The Constitution and Federal law are clear tliat State and 
local governments, as the Federal Government, cannot discriminate 
in any of their practices. 

If revenue sharing is being used as a subterfuge to avoid certain 
problems and to permit discrimination to continue, I think it would 
be appropriate to take a look at a government's total activity and if 
discrimination is found to determine that that is sufficient to justify 
a cessation of these Federal payments. 

Otherwise, the revenue sharing program acts as an incentive for 
governments to be recalcitrant in tlie face of Justice Department 

tigation or other enforcement activity. Until you go to tlie fund 
remedy and threaten the cutoff of funds, you are not hitting anybody 
where it hurts. 

Mr. EDWARDS. "VVe suggested something like that to then Secretary 
of HUD, Ronmey. and suggested tliat they not allow FHA and VA 
guaranteed loans in cities that discriminate in housing. He said ho 
would be against it. He said that there are many thousands of cities 
who would just say, "well, we don't want the FHA loans anyway; 
we will get by with other financing." Do you think that would 
happen in revenue sharmg? 

Mr. HiMMELMAN. I think that would happen, if at all, Mr. Chair- 
man, only in jurisdictions where the amount of revenue sharing is a 
drop in the bucket. I cannot believe, for example, that Chicago, which 
has been subjected to litigation which has stopped their revenue 
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sharing funds, would say "we don't want $75 million a year." When 
our lawsuit stopped the payment of funds, Chicago said its govern- 
ment would be placed on the brink of financial collapse. I cannot 
believe that Boston, which receives $9 or $10 million a year, would 
tuna its back on that assistance. 

I don't think these govei-nments would take the position "we don't 
want revenue sharing." If they did, then we could make those funds 
available to governments where there is not discrimination. 

Mr. EDWARDS. Thank you. Mr. Klee? 
ilr. KIJEE. Thank you, Mr. Chairman. That remedy certainly is 

imique and I am not sure that depriving governments of finids where 
there is discrimination and giving it to those where there is not goes 
towai'd curing the jii'oblem of discrimination. 

It seems to me the position you are advocating takes the approach 
of using an elephant gun—^an antitank gim to kill a flea. Let us con- 
sider a hypothetical. Take the sanitation department of New York 
City. 

If a white citizen feels that whites are underemployed in the sani- 
tation depaitment and that condition is due to discrimination, I take 
it he could bring an action under section 122, is that correct? 

Mr. HiMMELMAX. That is correct. 
Mr. KLKE. If discrimination was found and tlie city refused to ini- 

tiate an affirmative action pix)gram, all revenue shai'ing funds to New 
York City should be cut oflF ? 

Mr. HiMMEi.MAX. The qiiestion I was asked was whether the law 
should be amended to provide that that remedy 1x5 available. I want 
to first say that I disagree with your chai-acterization of tliis pi'oblem 
when you talk about using an elephant gim to shoot a flea. 

Perhaps you regard some of these problems as being of the same 
oi-der as a flea. We regard them as much more substantial tlian that so 
we think it is necessary to look at w'hat kind of remedy is going to be 
effective. 

You are trying to inject in this dialog this question of reverse 
discrimination. 

Mr. KLEE. YOU are saying one isolated case of discrimination can 
sen-e as the basis for cutting off funds of an entire revenue sharing 
program to an entire city of people, innocent people in innocent pro- 
grams that have not been discriminating. 

Mr. HiMMFXMAN. We have not advocated that position in the courts 
in the cases we have brought to date. We have sought to terminate funds 
in the programs where there has been discrimination. 

The question has been posed whether we should consider nn addi- 
tional remedy where that is necessary because a government is in effect 
shifting fimds from one category to another to avoid civil rights 
oblifrations. 

All I am suggesting is that that is an issue that the Congress ought 
to look at. If we take the Chicago case, the city received $75 million 
of funds per year and put three-quarters of it into the police depart- 
ment. We have no hesitancy recommending that all of its revenue 
sharinp' funds be suspended until that discrimination is corrected. 

Mr. KLEE. I am glad you mentioned that case. I will not be able to 
deal with every point, but it does seem to me that you have somewhat 
selectively pre.sented the facts. Is it not true in tlie Chicago case that 
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twice in the District Court of the District of Columbia, a request was 
made to order deferral of funds and that court would not grant such 
a remedy until there liad been an actual finding of discrimination on the 
record ? 

Mr. HiMMBLMAN. TliB court said that the Office of Revenue Sharing 
had authority as a matter of adminstrative discretion to temporarily 
suspend fun^s. It only ordered the Office of Revenue Sharing to do 
so after there was a finding of actual discrimination after a hearing. 

The reason that the Court ordered the cessation of funds was because 
even after a court had ruled, based upon a 10-day hearing, that there 
was discrimination, the ORS still took the position that it could nqt 
and would not terminate funds. 

Mr. KLEE. The Court in its equitable powers had the authority to 
order deferral of funds but chose not to do so. On the second point, 
the Office of Revenue Sharing looked at its statute, which nowhere 
contains the word "deferral," and decided that it was not legal for it 
to defer funds; it waited for a court to decide that. 

Mr. HiMMELMAN. Title VI is incorporated in the Federal Revenue 
SharinerAct. 

Mr. KLEE. "Where in title VT does it contain the word "deferral"? 
Mr. H1MMEJ.MAN. Section 605. The Congress has recognized the 

right of a Federal agency to exercise a deferral policy. In that instance 
it specifically discussed the deferral and it put a time limit on how long 
that deferral could go on. There is not a law enforcement officer in the 
Federal bureaucracy who understands title VI who does not know 
tliat there is a deferral authority in that law. 

It is the Office of Revenue Sharing's position that it is not even a 
title VI prosrram. That is the argument it has used repeatedly to avoid 
its responsibilities to follow the dictates of the title VI laws and 
regulations. 

If you will also review the Justice Department's regulations, which 
have the force and effect of law, they do provide for deferral under 
certain circumstances. 

Mr. KLEE. I would like to broach the subject of reverse discrimination 
and your notion of what discrimination is. You mentioned in your 
statement tliat the faiUire to include materials about black people in 
public libraries is evidence of discrimination. I take it that you find 
something under the Constitution or the statute that such an omission 
is denying some rights to some people ? 

Mr. HiMMELMAN. If library services are supported by Federal funds 
then a citizen within the jurisdiction is supposed to have an eaual 
opportunity in the receipt and use of those funds. In Ouachita Parish, 
Tva., library services—including an outreach boolcmobile program— 
have not been made eoually available to all citizens. 

Mr. KLEE. The books in the library are available. I do want to 
thank you for candidlv stating that what you say has been contested 
by local and Federal officials. 

^Is. MCXAITI. The first question I have relates to statutory interpreta- 
tion. In describing the administration's proposed revenue sharing 
extension bill, the Treasurv Department has said that the language 
of the bill is added to section 122 in order to clarifv the Secretarv's 
power to require repayment and to withhold all of the future entitle- 
ment payments. 
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The suggestion is that althougli those actions are currently author- 
ized under the ORS' current regulations, those regulations may exceed 
the authority gi-anted under the statute. 

In your opinion, does the Secretary already have those powers un- 
der the statute ? 

Mr. HiMMELMAN. In my opinion absolutely. The current section 122, 
tlie withholding provisions of 123, and the incorporation of the title 
VI remedy combined with the existing ORS regulations gives ORS 
ample autnority to withhold payments in the future based on findings 
of discrimination. 

Ms. MCNAIR. Now with respect to the Montclair^ Neio Jersey, case, 
you indicated that the complaint was based on a finding of the State 
human relations department ? 

Mr. HiMMELMAN. That is correct. 
MS. MCNAIR. But that ORS refused to pursue in tlie complaint filed 

with it all of the requirements wiiich the State department has im- 
posed. Do you have an oi>inion as to why ORS refused to vigorously 
pursue all of what the State agency ordered in terms of relief? 

Mr. HiMMELMAN. The Office of Revenue Sharing is more concerned, 
in my opinion, about negotiating settlements with recipient govern- 
ments tliat it considers to be part of its constituency than about in- 
suring civil rights enforcement which may make these governments 
angry or wliich may deny them funds. 

We have had on the record the exchange of correspondence that 
went back and forth between the Office of Revenue Sharing and Mont- 
clair. Tliere were about a dozen remedial steps that the State of New 
Jersey imposed upon Montclair. The Office of Revenue Sharing in its 
final agreement with Montclair did not agree to eight or nine of those 
steps, many of them significant ones. 

I can only conclude that the reason that the determination was 
made by the Office of Revenue Sharing to close the case was it would 
rather not haggle with the local government over what ORS considers 
to be "fine points." 

I should mention, because it is in your record, that apparently the 
Justice Department also looked at the Montclair situation and sug- 
gested to the Office of Revenue Sharing that Montclair was in com- 
pliance and suggested to the Office of Revenue Sharing tiiat they 
simply monitor Montclair's future activity. Well, even if we assume 
that that is true, what is of special significance is that there is no pro- 
vision in the ORS agreement with Montclair for periodic specific 
compliance reports which will delineate new liircs, job categories and 
minority employment, and so on. 

Even "if the Office insists it is monitoring, it has never required Mont- 
clair to provide the kind of information which makes monitoring 
meaningful. 

Ms. MCNAIR. One of the things you recommend is that ORS begin 
to enter into formal single document compliance agreements as most 
other agencies do rather than engage in a series of correspondence 
which they allude to as their compliance agreement. 

Now I take it tliat by engaging in this process that leads to diffi- 
culties in terms of interpreting what a recipient jurisdiction has actu- 
ally assured that it will cio. Is that a problem ? 

Mr. HiMMELMAN. There is no question about it. I have and will 
make available to this committee the basic exchange of correspondence 
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in this Mantclair case. The agreement wliich the Office of Revenue 
Sharing refers to in Montclair consists of a series of lengthy and de- 
tailed letter over approximately 9 months. 

There has never been a consent agreement written between the Of- 
fice of Revenue Sharing and Montclair. Indeed I would be willing to 
bet that there is not a single consent decree in any of the files of tlie 
Office of Revenue Sharmg with any of the jurisdictions with whom it 
has supposedly reached agreements. 

This policy of the Office of Revenue Sharing is in sharp distinction 
with every other major Federal agency, whether you talk about EPA, 
the Justice Department, HEW, or any other agency in the Govern- 
ment which reaches settlements. 

There is supposed to be an agreement. It is signed by the parties. It la 
in the file, and it is enforceable. The Office of Revenue Sharing re- 
fuses to follow this same common sense approach in settling civil 
rights complaints. So it is impossible for any sensible person to even 
advise you whether any of the resolutions of their 40 or 50 cases which 
they speak about mean anything at all. 

There is no agreement. There is nothing you can monitor and there 
is nothing you can really understand unless you interpret montli after 
month of general correspondence and try to figure out if all points 
have been covered. 

I know from tiie Moirf^7oir case that there are at least seven or 
eight major provisions of the State of Xew Jersey order which were 
never even discussed between ORS and Montclair prior to the supposed 
settlement. 

[The Montclair, N.J., document follows:] 
OFFICE OF THE SKCRFTTART OF THE TREASFRY, 

Washington, D.C., November 12,197^. 
Mr. HAROI.D HIMMELMAX, 
Laicpcru' Commitltee for Civil Rights Under Law, 
WasJiinffton, D.C. 

DEAR MR. IIIMMELMAN : The attached letter to Mayor Bonastia offlcially clcses 
our investigation of the use of revenue sharing funds by the City of Montclair. 

Thanic you for your interest and assistance. 
Sincerely yours, 

GRAHAM W. WATT, 
Director, Office of Revenue Sharing. 

LAWYERS' COMMITTEE FOR CIVTL Hir.nTs TTxnEH LAW. 
Washington, D.C, December S, 1974. 

Re Montclair, N..L 
Mr. GRAHAM WATT, 
Director, Office, of Revenue Sharing, U.S. Department of the Trea»ury, Wash- 

ington, D.C. 
DEAR MB. WATT : I am in receipt of your letter of November 12 advising me 

that you have oflJctally closed your investigation into the u.se of revenue sharing 
by the City of Montclair, New .lersey. This letter is to register formally the 
protest of my clients. Operation PUSH and the Montclair NAACP, to your 
decision. 

As you know, in ,Tune of this year the State of New .Ter.soy's Division on Civil 
Rights, after n full due process evidentinr.v hearing, made extensive and un- 
controverted findings of racial discrimination, past and present, by the Town 
of Montclair in hiring and promotions in its Police and Fire Departments. In 
framing specific relief for the victims of that discrimination, the State adopte<l 
well-estnlilished legal standards which included ces-sation of the use of un- 
valldated examinations, abandonment of the use of lU-deflned interview proce- 
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dures, and the establishment of goals and timetables for the actual hiring and" 
promotion of minorities. As our briefs to you have shown, the affirmative action 
requirements imposed upon Montclalr by the State have the full sanction of 
the federal courts and of other departments of the federal government. Includ- 
ing the Justice Department and the Equal Employment Opportunity Commission. 

On July 14. 1974, my clients filed a formal complaint with your office on the- 
basis of the State's findings, and charged that Montclair's revenue sharing pay- 
ments were .supporting discrimination in the Police and Fire Departments. As a 
result of that complaint, you notified Montclair in August, 1974, that you had con- 
firmed the City had in fact been allocating substantial amounts of revenue shar- 
ing to the discriminating departments and it was. accordingly, in noncompliance 
•with the civil rights requirements of Section 122 of the Revenue Sharing Act. 

The principal concern of your office In seeking voluntary compliance under the 
Act has been the adequacy of the examinations utilized by Montclalr for hiring 
and promotion in the two departments. However, aside from brief mention in 
your September 16 letter to the Mayor of Montclair of goals and timetables for 
the octtMl hiring and promotion of minorities, you failed to require the Town 
to meet the provisions of the State of New Jersey's order, contained in paragraphs 
6 and 11, which explicitly mandated that Montclair set specific goals and time- 
tables to remedy the pervasive effects of past dLscrimination. Since these Stjite 
requirements are the heart of eqvml employment enforcement, your decision on 
this aspect of the case is inadequate, measured by standards set by federal courts. 
the Department of Justice and the EEOC. In addition, you have imposed no 
formal requirements with respect to other a.spects of the State's order, such as 
abandonment of existing interview procedures. Finally, you have continuously 
failed to defer the payment of funds to Montclair throughout this period even 
though the Town has repeatedly refused to comply with key aspects of the- 
State's order and still refuses to do so. 

For these reasons we regard your closing of this case at this point as uncon- 
scionable. The result specifically is failure adequately to correct Montclair's 
racially discriminatory practices and generally to imdermiue hard-won remedies 
which have helped reform illegal employment practices. 

For a number of reasons, my clients have tentatively determined not to chal- 
lenge your actions in this case through the coiirts. Rather, they wish to respond 
to the continuing reque.sts of the Senate Sulicommittee on Intergovernmental 
Relations and other Congressional officials to be brought up-to-date on the status 
of this matter. Accordingly. I will shortly make available to that Subcommittee 
and others the full record. At that time I will be compelled to advise tho.se who 
have asked for our views of the inadequacy of your enforcement efforts. 

Very truly yours, 
HABOLO HIMMELMAN. 

LAWYERS' COMMITTEE FOR Civn, RIGHTS UNDER LAW, 
Washington, D.C., Decemher 11, 1974. 

Hon. EnMUND S. MnsKiE, 
V.S. Senate. Old Senate Office Building, 
Waghington, D.C. 

DEAR SENATOR : As you will recall when I testified before your Subcommittee 
on Intergovernmental Relations in June, you asked to be kept apprised of sig- 
nificant developments in cases this office is handling involving discrimination in 
the general revenue .sharing program. In response, I am enclosing documents in 
three important ca.ses. Although I have chosen to report developments only in 
these ca.ses, I shall bring to your attention at the appropriate time other infor- 
mation—particularly involving Ouachita Parish, Louisiana—which is deeply 
troubling. 

I.   MONTCLAIR,   W.J. 

We repre.sent Operation PUSH and the NAACP in a revenue sharing complaint 
against Montclalr. Briefiy, Montclair was ad.iudicated by a duly-authorized New 
Jersey State agency (the State Division on Civil Rights), after a full due process 
hearing, to be guilty of widespread racial discrimination in its Police and Fire 
Departments. Both receive federal revenue sharing money. The State ordered 
Montclair to undertake a number of specific remetlial steps, all of which have 
the full sanction of federal courts and administrative agencies. Soon thereafter 
my clients filed their formal administrative complaint charging Montclalr with 
a violation of the Revenue Sharing Act. In response, ORS found Montclair to- 
be in noncompliance and relied upon the State's hearings and decision. 
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Despite the determinations by the State and ORS, the record shows that 
Montclair has only agreed to comply with parts of the State's order while refus- 
ing to comply with other crucial asi)ects. For example, the Town will not agree 
to set specific goals and timetables for hiring and promotions in order to cor- 
rect the pervasive effects of past discrimination. It made no concrete agreement 
to correct discrimination in the Fire Department. In fact, at the present time 
Montclair is attacking the State's order in an appeal to the New Jersey courts. 
Nonetheless, ORS has accepted what is at best partial compliance, has closed 
its investigation into this case and continues to forward full revenue sharing 
payments to Montclair. My enclosed December 3. 1974, letter to ORS Director 
Graham Watt and the accompanying record provide a more detailed summary of 
this matter. 

In short, ORS undermines State and federal enforcement efforts and fails 
to keep faith with its own responsibilities when it accept.s as satisfactory vague, 
general promises of partial remedial action which permit a recipient to escape 
not only federal but State sanctions. In spite of his statement to your Subcom- 
mittee in June of this year, that ORS has full authority to hold up revenue 
sharing payments temporarily to recalcitrant governments who have been adju- 
dicated to be discriminating. Director Watt has continuefl to fimd Montclair 
fully. See Testimony of Graham Watt, Hearings Before the Subcommittee on 
Intergovernmental Relations, Revenue Sharing, 93rd Cong., 2nd Sess., Part 1, 
June 4. 1974. (Of course, we have repeatedly taken the position, supported by 
the federal courts, that ORS has authority to hold up revenue sharing even 
before hearings are actually held, so long as they are promptly scheduled.) The 
net result of ORS's action in this case is that federal funds continue to flow to a 
government recipient which has flatly refused full compliance with an official 
order of its State and with the State and Local Fiscal Assistance ("Revenue 
Sharing") Act 

II.    BUFFALO,    N.T. 

The attached record in the Buffalo revenue sharing case shows that ORS 
continues erroneously to impose limitations on its authority to act in cases of 
racial discrimination. Some months ago the Department of Justice sued Buffalo 
under Title VII of the Civil Rights Act of 1964 and Section 123(b) of the 
Revenue Sharing Act charging it with racial discrimination in the Police and 
Fire Departments. Shortly thereafter we assisted the New York Civil Liberties 
Union in the filing of a formal administrative complaint before ORS charging 
that both Buffalo departments received revenue sharing funds and were there- 
fore in violation of the Revenue Sharing Act. In response to that complaint, ORS 
has taken the position that simply because the Justice Department filed separate 
litigation against the Buffalo Police and Fire Departments, ORS is "precluded" 
from taking any enforcement action whatsoever against Buffalo. 

The enclosed letter from the New York Civil Liberties Union, on which my 
staff assisted, shows the falsity of ORS's position. The agency's avoidance of 
responsibility simply prevents the use of the full measure of federal enforcement 
powers against local governments which practice discrimination, 

in.   CHICAGO,   ILU 

As you may know, the City of Chicago has recently been placed under federal 
court order in Illinois, after a due process evidentiary hearing, to cease all acts 
of discrimination in hiring and promotions in the Police Department. Despite 
the fact that approximately 75% of Chicago's revenue sharing dollars, from 
1972 to the present, have been allocated to that Department, ORS has failed to 
order, or even request that a court order, cessation of funding temporarily until 
the City comes into compliance. The agency's refusal to utilize a temporary fund 
cut-off seriously weakens federal civil rights enforcement. Accordingly, we have 
filed the enclosed motion and brief in our litigation in federal court in Washing- 
ton which charges ORS with failure to take adequate enforcement steps against 
Chicago. E.ssentially we argue that ORS has always had ample authority temjK)- 
rarlly to escrow funds destined for Chicago and has additional authority now. 
We ask that the court order ORS to take new steps against Chicago. A hearing 
has been set on the motion for December 18 before .ludge John Lewis Smith. 

If you have any questions concerning these or related matters, I will be happy 
to respond to them. In the meantime, I will advise you of all pertinent develop- 
ments as appropriate. 

Very truly yours, 
HABOU)    HiMUEXMAir. 
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OFFICE OF THE SECBETARY OF THE TKEASUBY, 
Washington, D.C., January 3,1915. 

Hon. EDMUND S. MUSKIE, 
U.S. Senate, Washington, D.G. 

DEAR SENATOR MUSKIE: AS yow know, I have a copy of Mr. Ilimmelman's 
letter to you dated December 17, 1974 in which he make.s certain .statements 
concerning three cases involving discrimination in the expenditure of general 
revenue sharing funds. I cannot permit the opportunity to pass without rebutting 
Mr. Himmelman's allegations which, in some instances, are substantially in- 
correct and misleading. 

I.    MONTCLAIB,    N.J. 

The Office of Revenue Sharing is satisfied tliat our action in the Montclair case 
is the correct one to end discriminatory employment practices in the police and 
ilre departments. Mr. Himmelman is aware that we are monitoring the Montclair 
situation and will continue to do so to assure ourselves tliat tlie representations 
of the city, set forth in the Mayor's letter of October 21, 1974 to me, will be fully 
and fairly Implemented. Further, it is our judgment that the City of Montclair 
is entitled to its revenue sharing allocation during the period during which the 
city is implementing corrective employment measures in the two departments. 

Finally, Mr. Himmelman seems critical of the fact that the City of Montclair 
has taken an appeal of the state hearing examiner's order which ORS relied upon 
for its determination of discrimination. This, of course, the city lias a legal 
right to do. I trust that our judicial system never reaches the point where a 
litigant is discouraged from using the courts to seek his full judicial remedies 
because of criticism, adverse comment or other negative reaction. The appeal of 
this case to a higher court by Montclair, in our opinion, has not had any bearing 
on the efficacy of the corrective action being taken. 

n.   BUFFALO,    N.Y. 

It is the position of Mr. Himmelman that ORS continues erroneou.sly to impose 
limitations on its authority to act in cases of racial discrimination. It is our jwsi- 
tion that, since the Justice Department has conducted an investigation, and has 
filed suit against the City of Buffalo under Title VII of the Civil Rights Act of 
1972 and Section 122(c) of the revenue .sharing Act, it would be duplicative for 
ORS to take similar actions. Taking parallel action with the Justice Department 
would have adverse consequences to other complainants by using already limited 
ORS manpower resources. 

We have been in continuous contact with the Justice Department since Janu- 
ary, 1974 regarding the Buffalo case and have been consulted on each major 
move by Justice regarding the City of Buffalo. For example, ORS audited the 
city in February, 1974 at the request of the Department of Justice and determined 
that general revenue sharing funds were being used in both police and fire 
departments. 

The present posture of the Buffalo case as it exists in the Civil Rights Division 
of the Department of Justice and in the U.S. District Court for the Western 
District of New York is that the city filed its answer on December 5, 1974 after 
a request on November 13, 1974 by the plaintiff for admissions and denials. 

III.   CHICAQO,   n.L. 

Since Mr. Himmelman's letter of December 17, the United States District 
Court for the District of Columbia has ordered no further payment of revenue 
sharing funds to the City of Chicago. The city has, of course, vigorously protested 
that decision and, as a result, the Secretary of the Treasury is now the defendant 
in a suit filed by the City of Chicago in the U.S. Court of Appeals for the 7th 
Circuit. The City of Chicago is seeking, before the 7th Circuit, an order that 
would require the Secretary of the Treasury to pay the City of Chicago its 
revenue sharing payment scheduled for January 6. The Office of Revenue Sharing, 
through its representatives In the Department of Justice, is vigorously opposing 
tliat action. 

Please be assured that the matters brought to our attention by Mr. Himmel- 
man's letter of December 17, 1974 have received, and will continue to receive, 
constant and personal attention by the staff of the Office of Revenue Sharing. 

Sincerely, 
GRAHAM  W.  WATT, 

Director, Office of Revenue Sharing. 
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OFFICE OF THE SECRETABY OF THE TREASURT, 
Washington, D.C., January 9,1975. 

HAROLD HIMMELMAN, Esq., 
Lniryers' Committee for Civil Rights Under Law, 
Washington, B.C. 

DEAR MB. HIMMELMAN: It is inaccurate to state, as you did in your Decem- 
ber 3, 1974 letter to me, that ORS lias "closfHl" its investigation into the tlis- 
criminatory employment practices of the Town of Montclair's Police and Fire 
Departments. This characterization of our posture in the Montclair case is, 
simply, not true. 

The terms of our present settlement with Montclair clearly reqtiire a con- 
tinuing active role for the Office of Revenue Sharing. We shall be carefully 
monitoring the i>rogress toward elimination of the vestiges of discriminatory 
employment practices pursuant to the settlement agreement reached between 
the Town and ORS. As you probably know, the Civil Rights Division of the 
Department of Justice assisted ORS in reacliing our under.stunding with 
Montclair. 

In addition to the substantial modification in the Town's hiring practices, we 
have required Mayor Bonastia to report to us (piarterly as to the progress being 
made under the affirmative action plan. Should we find that the Town is not 
faithfully fulfilling the conditions of our settlement agreement or that the steps 
undertaken to date do not have the intended effect of eradicating and correcting 
the effect of past discriminatory practices, further action will be considered by 
ORS. 

"Closing" this case and turning away from the discriminatory practices of 
Montclair prior to implementation of the settlement agreement would be con- 
trary to the established policy of the Office of Revenue Sharing. Tou can be 
assured, therefore, tliat such course of action was never considered and I would 
hope you would make this point clear when discussing our civil riglits enforce- 
ment prngram in the judicial or pt)litical forum. 

Sincerely yours, 
ORAIIAM W. WATT. 

Director, Office oj Revenue Sharing. 

IIAWTEBS' COMMITTEE FOR Civn, RIGHTS UNDER LAW, 
Washington, D.C., January 22,1975. 

Re Montclair, N.J. 
Mr. GRAHAM W. WATT, 
Director. Office of Revenue Sharing, • 
V.S. Department of the Treasury, 
Washington, D.G. 

DEAR MR. WATT : I am in receipt of your .Tanuary f), 107.'). letter in which .vou 
object to my having stated in my letter to you of December 3 that ymir office 
had "closed"' its inve.stigation into the discriminatory employment practices of 
the Town's Police and Fire Departments. T nm fr.inkly puzzled by your oritici.'.-m 
because in your letters of November 12. 1974, to Governor Brendon Bryne and 
to me you announced that you were "officially closing" your Investigation of the 
Montclair case. 

Apparently you believe the imposition of a quarterly reporting requirement 
on Montclair constitutes continuing enforcement. This would be true only if 
the settlement agreement were complete. But that is hardly the case here, and 
thus "closing" your investigation means cessation of necessary enforcement 
action. 

In your own letter of August 6, 1074, to Mayor Bonastia finding the Town 
of Montclair in violation of Section 122 of the Act, you .state that in order to 
come into compliance Montclair must immediately and actively initiate the 
remedies ordered by the New Jersey State Division on Civil Rights in its June 17. 
1074, decision against the Town. Yet you have closed your investigation without 
requiring the entry of a final settlement agreement and without reqiiiring com- 
pliance with many of the major aspects of the State's Order. Specifically: 

1. We have yet to see any final written "settlement agreement" between ORS 
and Montclair which clearly imposes all the terms and conditions you are mon- 
itoring to determine Montclair's compliance with the nondiscrimination require- 
ments of Section 122 of the Act. 

62-331—7 
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2. If you do not have a final settlpment dofumeni:, wliy not? If you suggest that 
dozens of letters over several months constitute an "agreement," why do you re- 
fuse to do what other federal agencies do In settling cases, namely, require a 
recipient of federal fluids charged with discrimination to sign a final consent 
agreement which thoroughly and concisely spells out each and every condition of 
the settlement? 

3. In i>aragraph 8 of the Order of tlie New .Jersey State Division pn Civil Rights, 
the Montclalr Police Department is required to discontinue the use of supervisory 
evaluations in promotions. But nowhere In your "settlement agreement" or your 
exchange of correspondence with Alontclair does tlie Town expressly agree to 
comply with this provision. If the Town has not expressly agreed to comply with 
this requirement, how do you justify closing your investigation? 

4. Paragraph 5 of the State's Order requires that Charles Lige and all other 
minority candidates who took a written examination In Novemher, 1971, he re- 
considered for appointment. While I understand that Mr. Lige has in fact Iieen 
employed, where in the "settlement agreement" or your exchange of correspond- 
ence does Montclair agree to reconsider all other minority candidates? If the 
Town has not expressly agreed to comply with this requirement, how do yon 
Justify closing your investigation? 

.5. Wliere in the "settlement agreement" or your excliauge of correspondence 
does Montclair agree to comply with the State's Order, at ])aragraph 6, tliat It 
hire one qualified minority applicant for every one qualified white applicant 
until the total number of minority oflicers in the Fire Department equals at least 
15 persons? If the Town has not expres.sly agreed to comply with this requirement, 
how do you justify closing your investigation? 

6. Where in the "settlement agreement" or your exchange of corre.snondence 
does the Town agree to comply with the requirement in paragraph 11 of the 
State's Order that one qualified lilack applicant he promoted in the Police De- 
partment for each one qualified white applicant until .50% of Its minority ap- 
plicants have heen promoted? If the Town has not expressly agreed to comply 
with this requirement, how do you justify closing your investigation. 

7. Where In the "settlement agreement" or your exchange of correspondence 
does the Town agree, pursuant to paragraph 16 of the State's Order, to post copies 
of the State's Order as required? If tlie Town has not expressly agreed to comply 
witl) this requirement, how do you justify closing your Investigation? 

8. You seem to place much emphasis on your "reporting" requirement. Where 
In your "settlement agreement" or exchange of correspondence does Montclair 
expressly agree to comply with the specific reporting requirements impo.sed upon 
It In paragraphs 12 and 13 of the State's Order, namely, to state the name and race 
of each candidate for appointment and promotion, their te.st scores, and the 
name, race and reasons for rejection or acceptance of all candidates? If the 
Town has not expressly agreed to comply with these particular reporting re- 
quirements, how do you justify closing your Investigation? 

Thns. tmless you have answers to these eight points, your repeated reference to 
a "settlement agreement" entered between ORS and the Town which you are 
"carefully monitoring" to assure nondiscrlmlnation is meaningless. In fact there 
Is no legally sufficient agreement and you have imposed no requirement that 
^Montclair comply with any part of the State's Order outside of testing. In es- 
sence, you have failed to require compliance with your own policy. 

Indeed, the New .Tersey State Division on Civil Rights and their attome.vs 
have recently confirmed that the State regards Montclair as In a continuing 
state of noncompliance. 

Finally, contrary to the assertions In your .January 3 letter to Senator 
Mnskie. we have never .suggested that Montclair does not have a right to appeal 
from the State's June 17 Order. Rather, we have simply talcen the same position 
yon took in your letters of August 6 and September 18. 1974. to Montclair 
Mayor Bonastia : that the Town's right to appeal does not prohibit ORS from 
taking appropriate action pending final legal resolution of the case. You. how- 
ever, have again failed to carry out your own policy. Although Montclair has 
every right to appeal to higher courts from the State's Order, it has no right 
to continued federal subsidies while refusing fiil! compliance with the revenue 
shnrine law and with a valid State Order Is.supd after full due process hearings. 

We believe, therefore, that your "settlement" and "closing" of the case at this 
tirne destro.vs not only efl'ectlve State law enforcement but adequate federal 
enforcement as well, .\pparently your desire to appear conciliatory and to 
reach agreements with recipients blocks your willingness to Impose In fact 
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the basic conditions of civil rights compliance which the federal government 
has traditionally imposed and which the law requires. 

Sincerely yours, 
HAROLD HIMMELMAN. 

exHisrr A 

State of New Jersev Department of Law and Public Safety Division 
on Civil Rights, Docket Nos. EG13RM—6282 EG13RM—6SS3 

CHARLES S. LIGE AND GILBERT H. FHANCIS, DIRECTOR, DmsioN OF 
Civil. RIGHTS, COMPLAINANTS 

TOWN OF MONTCLAIR; MAYOB AND COMMISSIONERS, RESPONDENTS 

FINDINGS,  DETERMINATION  AND ORDER 

Appearances: George F. Kugler, Jr., Esq., Attorney General, State of Xe\»- 
Jersey, by: David S. S. LItwIii. Esq., Deputy Attorney Oeneral, for the Com- 
plainants; Bennett, Shepard, Cooper, and Diclcson, Esqs., by: Joseph Dicl^on, 
Jr., Esq., for the respondents. 

m THE DIRECTOR 

A hearing in this matter was held before Julius Wlldstein, E^., a Hearing 
Examiner for the Division on Civil Rights on January 7 and 8, 1974. On May 16, 
1974 the Hearing Examiner filed a report with the Director containing Recom- 
mended Findings of Fact and Conclusions of Law. 

In accordance with Rule 13 :4-13.1 of the Division's Rules of Practice and 
Procedure, copies of the Hearing Examiner's Recommended Findings of Fact 
and Conclusions of Law were sent to counsel for the respective parties. No 
objections to the Hearing Examiner's rejwrt have been filed in the Divi.slon'8 
offices. 

Having given independent and careful consideration to the entire record la 
this matter, including the transcript of the hearing and all evidence introduced 
during the hearing, I concur in the Findings of Fact and Conclusions of Law 
recommended by the Hearing Examiner v\ith exception to his statement at page 
nine (9) of the Findings of Fact that the Montclalr Fire Department had 80 
whites and 3 blacks. The transcript at page 79 reflects that there was a total 
of SO officers in the fire department, of whom 86 were white and 3 were black. 

With the Inclusion of the aforestated, I adopt the Hearing Examiner's 
Findings of Fact and Conclusions of Law as my own and incorporate by ref- 
erence and make the same a part of the Order as though they were set forth 
in full herein. I find that the respondents maintained practices and procedures 
for the determination of the eligibility of pprsons for entrance into the police 
and fire departments and the promotion of persons within the police depart- 
ment which have a discriminatory effect on minority persons in violation of 
N.J.S.A. 10:5-12(a) and 10:5-4. 

Accordingly, it is on this 17th day of June, 1974 hereby ordered and decreed 
that: 

1. All recruiting, processing, hiring, upgrading and all other terms and con- 
ditions of employment shall be maintained and conducted In a manner which 
does not discriminate nor have the effect of discriminating on the basis of race, 
creed, color, national origin, ancestry, marital status or sex in violation of 
the New Jersey Law Against DLscrlmlnatlon N.J.S.A. 10:5-1 et »eq. 

2. Respondent shall henceforth discontinue use of all written entrance exami- 
nations for police and fire departments until such time as the examinations may 
have been professionally validated, subject to approval by the Division on Civil 
Rights, at which time they may be used to determine eligibility of applicants. 

3. The oral interviews conducted by the Montclalr Public Safety Examining 
Board as a method for recommending the hiring of applicants to the Moniclair 
Police and Fire Departments shall be discontinued until such time as objective 
standards are developed for determining the criteria which are relevant to the? 
job performance of police and fire officers. A method of objectively rating thes& 
criteria in a non-discriminatory manner shall also be devised by respondent.^!. Re- 
spondents shall submit all proposals concerning review by the Examining Board! 
to the Division on Civil Rights for approval before adopting them. 
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4. In the absence of professionally validated tests and recommendation by 
Examining Board, respondents shall devise a method of selection with non- 
discriminatory standards for appointment to the police and fire departments. 
This method of selection shall be subject to the review and approval of the 
Division on Civil Rights and shall be submitted to the Division on Civil Rights 
within sixty (60) days of this Director's Order. 

5. Complainant, Charles Lige, and all other minority candidates who took 
written entrance examinations on or about November 6,197- shall be reconsidered 
for appointment under the method of selection described in paragraph 4 immedi- 
ately above and notified in writing if determined to be qualified. 

6. Future appointments to the Montclalr Fire Department shall be conducted on 
the following basis: One (1) qualified minority applicant shall be selected for 
every one (1) qualified white applicant until the total number of minority o£3cer8 
on the Fire Department equals at least fifteen (15) persons. 

Initial selection of minority candidates shall be made from the pool of qualified 
minority applicants which result from the re-evaluation process as set forth 
herein in paragraphs 4 and 5 and shall continue until such pool is exhausted. 

7. Respondent shall discontinue all written examinations used in part or in 
whole for purpose of determining the promotability of police officers within the 
Montclalr Police Department until such time as tlie examinations may have been 
professionally validated, subject to approval by the Division, at which time they 
may be used to determine eligibility of applicants. 

8. Respondents shall henceforth discontinue the use of supen-isory evaluations 
in the Montclalr Police Department untU objective standards have been de- 
veloped for determining each of the qualities being evaluated. An objective 
method for rating each of the qualities in a non-discriminatory manner shall 
also be devised and applied to future evaluations. Respondents shall submit all 
proposals concerning future evaluations to the Division on Civil Rights for ap- 
proval prior to adopting tliem. 

9. In the absence of professionally validated tests, officer evaluations, and 
recommended by the Examining Board, respondents shall devise a method of 
selection with non-discriminatory standards for determining the promotability 
of persons in the police department. This method of selection shall be submitted 
to the Division for review and approval within sixty (60) days of this Director's 
Order. 

10. Respondents shall re-evaluate, within thirty (SO) days of Division on Civil 
Rights' approval of the method of selection devised pursuant to paragraph 9, 
the Black applicants who were denied promotions in 1971. 

IL The Black applicants who are deemed qualified by this re-evaluation shall 
be so notified in writing. Future promotions in the Montclalr Police Department 
shall be made on the following basis. 

One qualified Black applicant shall be promoted for every one qualified White 
applicant until 50% of those minority applicants deemed qualified by the re- 
evaluation have been promoted. 

12. Reporting: Respondents shall submit to the DiWsion on Civil Rights the 
following information for review at least twenty (20) days prior to any appoint- 
ment date: (o) Name and race of each candidate for appointment; (6) test 
scores for all candidates if professionally validated tests were used; (c) name, 
race, and reason(s) for rejection and/or acceptance of all candidates; and {d) 
respondent,s upon request by Division on Civil Rights, shall make available all 
information and material used as the basis for acceptance or rejection of all 
applicants. 

13. Respondents shall submit to the Division on Civil Rights within twenty 
(20) days prior to any promotion date, the following information for review: 
(o) Name, rank, and race of each candidate for promotion; (6) test scores for all 
candidates, if professionally validated tests were used; (c) job performance 
evaluations for all candidates; and (d) name and race of each candidate pro- 
moted and the rank to which he was promoted. 

14. Respondent shall submit to the Division on Civil Rights the results of the 
re-evaluation of the minority applicants who took the Noveml)er 6. 1971 written 
entrance evaluation for Montclalr Police and Fire Departments as provided by 
Imragraph 5. 
•  15. Respondent shall submit to the Division the results of the re-evaluation of 
the minority applicants for promotions as provided by paragraph 10. 
•  16. Copies of this Order shall be posted in conspicuous places in the Montclalr 
Police and Fire Departments. 

17. This Order shall run for a period of five (5) years or until the provisions 
of paragraphs 6 and 11 have been fulfilled, whichever is longer. 
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18. Jurisdiction is hereby retained by the Division on Civil Rights to observe 
and require compliance with the terms of this Order and to issue, if necessary, 
supplemental orders, in accordance with the foregoing provisions. 

VEBNON N. POTTER, 
Acting Director, Division on Civil Rights. 

Dated .Tune 17,19T4. 

State of New .Jersey, Department of Law & Public Safety, Division on Civil 
Bights, Doclvet Nos. EG13RM-6282, EG13RM-C833 

CHARLES S. LIOE AND Gn-BEaRT H. FRANCIS, DIRECTOR OF THE NEW JEBSET 
DIVISION OF CIVIL RIGHTS, COMPLAINANTS 

•. 

TOWN OF MONTCLAIR, MAYOR AND COMMISSIONERS, RESPONDENTS. 

RECOMMENDED FINDINGS OF FACT AND CONCI-TJSIONS OF LAW OF HEARLSO 
EXAMINER JULIUS  WILD8TE1N 

Appearances: GeorRe F. Kugler, Jr., Attorney General, by: David S. Litwin, 
Deputy Attorney General, for tlie complainants; Joseph Diclcson, Jr., Esq., for 
the respondents. 

/.   Introduction 

Julius Wildstein, B^q., designated from tlie panel of hearing examiners by the 
Director of the Division on Civil Rights in the Department of Law and Public 
Safety to conduct a consolidated liearing in the above-entitled matter and to 
recommend findings of fact and conclusions of law, pursuant to the Law Against 
Discrimination as amended (N.J.S.A. 10:5-8(L)), respectfully submits here- 
with his report thereof, following hearings held in this cause on January 7 and 
8, 1974. A stenograpliic record of the hearings was taken, consisting of 388 pages. 
Specific references herein to this record will be indicated by "T" followed by a 
dash and the page number in the transcript. All underscoring is that of the Hear- 
ing Examiner. 

//. PrelimirMry Findings of Fact 

Upon the verified complaints filed In this cause (Docket Nos. EG1.3RM-6382 
and EG13RM-6S33), the finding of probable cause and the notice of hearing, and 
upon all the evidence adducetl upon the aforementioned consolidated hearings, the 
following preliminary facts are found: 

A.   NATURE  OF  PROCEEDINGS   AND   CHARGES 

The within proceedings were instituted by Charles Lige, who is black (No. 
6.'?82), and by Gilbert H. Francis, Director of the Division on Civil Rights (No. 
6833), by way of separate amended complaints against respondents Town of 
Montclair, Mayor and Commiissloners,' bnt consolidated • • *. 

The complaints seek to enforce those provisions of the Law Against Discrimina- 
tion as amended (N.J.S.A. 10:5-1, et seq.), which prohibit racial discrimination 
In employment, and more particularly, N..T.S.A. 10:5-4. which provides: "Ail per- 
sons shall have the opportunity to obtain employment, and to obtain all the ac- 
commodations, advantages, facilities, and privileges of any place of public ac- 
commodation, publicly assisted housing accommodation, and other real property 
without discrimination because of race, creed, color, national origin, ancestry, age, 
marital status or sex, subject only to conditions and limitations applicable alike to 
all persons. This opportunity is recognized as and declared to be a civil right." 
and N..LS.A. 10:5-12(a) which implements the civil rights established in the 
above-qiK)ted section of the Law in the following language: 

"It shall be an unlawful employment practice ... (a) For an employer, be- 
cause of the race, creed, color, national origin, ancestry, and marital status or 
sex of any individual, or because of the liability for service in the Armed Forces 
of the Unite<l States, of any individual, to refuse to hire or employ or to bar 
or to discharge from employment such individual or to discriminate against 
such individual In compensation or in terms, conditions or privileges of employ- 

• The original complaint had named Individual commissioners as respondents, but the 
amended complaint deleted those referencps and referred simply to Mnyor and Commis- 
sioners, Town of Montclair. The complaint will be accepted as so amended. 



66 

ment; provided, however, It shall not be an nnlawful employment practice to 
refuse to accept for employment an applicant who has received a notice of 
Induction or orders to report for active duty In the armed forces; provided 
further that nothing herein contained shall be construed to bar an employer 
from refusing to accept for employment any person on the basis of sex in those 
certain circumstances where sex is a bona fide occupational qualification reason- 
ably necessary to the normal operation of the particular business or enterprise." 

The lAge complaint of December 27, 1971, as amended on August 10, 1!)73, and 
November 15, 1973, and as joined by the Director, charges that Lige took the 
firemen's test of the respondent municipality on November 6, 1971, and was 
thereafter informed that he had failed to meet the minimum requirements. Llge 
alleges that the testing and selection procedures of the Town were unlawfully 
discriminatory. He did not seek damages. T-25; T-18.' The Lige complaint, 
as joined In by the Director, further charges that the November 6, 1971, examina- 
tion and the selection techniques of the Town had a discriminatory effect on 
black applicants for both police and fire positions. 

The Francis complaint, dated June 14, 1972, and amended on .March 8, 1973, 
and .\ugust 23, 1973, charges that the promotional examinations, procedures and 
standards utilized by the respondents' police and fire departments on or about 
December 29, 1971, had a disparate effect on minority employees and were, 
therefore, illegally discriminatory. 

It was stipulated that the only differences between the two complaints was 
that the Lige complaint involved appointments and the Francis complaint 
promotions. Both systems are identical, exceiJt that as to promotions, an addi- 
tional step was Involved (primarily evaluations by superiors). T-107. The exams 
for appointment and promotion differ. T-106. 

In elaborating on the charges at the commencement of public hearing, the 
deputy attorney general alleged that the examination had a disproportionate 
impact on blacks being tested and that there was no necessity for the tests. 
T-4. 6. 8. He also alleged that the utilization of oral interviews and the un- 
fettered discretion of the director of the two departments as to whom to select 
-was discriminatory. T-f) to T-6. He stated that the l)lack population of Mont- 
clair was 27 percent and the black population of the department was 15 percent. 
T-7. He emphasized that he was not alleging that any of the respondents had 
evidenced any discriminatory Intent, but that the effect of the selection proce- 
dures was to Illegally dl.sadvantage minority groups. T-7 to T-9. 

Although tie respondents did not file any written verified answer or any other 
defensive pleading in response to the complaint as they were permitted, but 
not required to do under R.S. 105-16. they nevertheless, during the course of 
the liearlngs, disclaimed any acts of discrimination. The respondents' attorney 
argued that the disparity was caused by the lack of applicants, and stated that 
the only change In the departments' racial ratios since the time of the filins: of the 
original complaint was that one black had left and one black probationary mem- 
ber had been added. T-12 to T-16. 

B.  A  SUMMABT OF THE EVIDENCE 

J. Testimony of Charles 8. Lige 

The complainant testified that In November. 1971, he applied to the respondent 
Town for a position as fireman and thereafter he took a written examination 
given by respondents on or about November 6, 1971. When Lige took the Mont- 
clair test, 80 to 100 people had taken It with him. T-44. A week later Llge 
received a letter, exhibit C-1, signed by Chief of Police Reardon, Informing 
him that the Examining Committee had "determined that your results of your 
application and examination are Inadequate for the minimum requirements which 
the committee feels are necessary for the position." T-17. On November 1.5, 
1971. Lige went to the otRce of Chief of Police .Tames Reardon and asked why 
be had failed. Reardon replied only that Llge had not qualified for the examl- 
natlnn. T-18. 19. Llge then filed his complaint In the Division. T-20. He stated 
that he had graduated from a predominnntlv white high school in 19(M in Lognn, 
West Virginia. T-28. 40-^1. He then attended Bluefield College in West Vir- 
ginia, for one year. T-41-42. 

' Thp transcript of the public hearing connlsts of two Tolnmea containing 388 pages. 
Befereoce to the transcript will be made by "T" followed by the page number cited. 
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2. Testimony of Carmen Cappadona 

a. Regarding Lige complaint 
The Division field representative testified tliat he had investigated the instant 

cases.' He found that one applying to the police or fire department (which are 
combined in the Department of Public Safetj-) must submit a written application 
and take a written examination, after which those who passed the test are 
screened by the Montclair Public Safety Examining Board—which interviews 
those who have passed the test and makes recommendations to the Commissioner 
(also referred to as Director) of the Department of Public Safety, who in turn 
makes the final decision regarding appointment. T-52. The Examining Board is 
selected by the Commissioner of Public Safety, an elected official who appoints is 
also referred to as the director of the department. T-54. 

The respondent's answers to the interrogatories. Exhibit C-2, state in part 
that the November 6, 1971, examination was scored by Dr. E. M. Glasscock, 
Chairman of the Examining Board. Twenty-nine of the fifty-eight taking the 
exam passed. Four of those passing the exam were eliminated after investigation 
by reason of a police record, failure to meet residency requirements of the State 
and physical handicap. Four whites and no blacks became eligible for appoint- 
ment as firemen, and one white and no blacks were appointed as policemen. The 
last man appointed to the fire department prior to the test was appointed on 
October 19, 1970. Testing has been required since at least November 125, 1952. 
Forty-one of the present firemen were appointed prior to that time. 

Cappadona testified that he interviewed Dr. Glasscock of the Examining Board 
on September 11, 1972, and he .stated that in November of 1971, the Wonderlic 
examination and the California Psychological Inventory had been used in .screen- 
ing. See T-60. The latter test was administered but fras not used to determine 
If an applicant passed or failed; on the Wonderlic test, a minimum score of 17 is 
needed to pass and those persons with scores below the bottom 25 percentile were 
eliminated. T-60 to T-63. Exhibit C-3 is the Wonderlic test Itself and Exhibit 
C-4 is a letter which Cappadona received from Dr. Glasscock confinning the 
above and stating that he grades the examinations himself. T-61 to T-r)2. None 
of the questions on the Wonderlic test directly concern police or fire work. Glass- 
cock said that the Wonderlic test was not professionally validated. T-64, li. He 
stated that at the oral interview he and many other members of the Examining 
Board had asked those questions which seemed relevant to him. T-67. No guide- 
lines had been given to members of the Examining Board as to how to arrive 
at their decision. T-68. Glasscock had told Cappadona that there was no corre- 
lation between the test scores and his recommendations. T-68. 

Mr. Shepherd of the Examining Board, an Attorney, told Cappadona that per- 
sonality was an important factor in evaluating those api)earing before the Board. 
T-69. Shepherd said that the Board makes its decisions based on consensus. T-72. 

Exhibit C-5 is a list provided by the respondents showing that of the men who 
took th» joint examination on November 6, 1971, 40 were white and 19 were 
black. Of those passing, 26 were white and three were black. After interviews on 
December 11, 1971, two blacks and 13 whites were recommended. One black and 
six whites were appointed to the police department as of January 1. 1972. 

Cappadona spoke with Dr. Ralph Rogers, a member of the Examining Board, 
on November 29, 1972, and he stated that the Board had received no specific 
instructions as to how to arrive at their recommendations and added that their 
questions were aimed at ability, attitude, nervousness and prior attitude. T-74-75. 
Exhibit C-7 is a list of policemen as of June 1, 1972. Exhibit C-8 is a list of fire- 
men as of April 21, 1972. The police department had 89 whites and 15 blacks and 
the fire department had 89 whites and three blacks. T-77 to T-79. Those figures 
were the same as of December 27, 1971—the date of the filing of the complaint. 
T-81, 89. There were three categories of applicants; fire, police, and police for 
Are. Applicants in all three categories were given the Wonderlic test. T-S2. The 
respondents said that they did not know tlie race of unsuccessful applicants. T-81. 

Cappadona investigated to ascertain the race of applicants fey. talking to them 
and subpoenaing their phone records. T-83 to T-89. Exhibit C-9 was compiled by 
him. T-91 to T-97. It shows that 19 blacks and 39 whites were tested. Three 
blacks (16%) and 26 whites (67%) passed. T-98, 99. Then, following Investiga- 

• The respondent. Commissioner McLaughlin, later testified that Cappadona's testimony 
tras accurate as to the selection and promotion procedures. T-324, 325. 
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tlon by the Detective Bureau, two blacks and ton whites were eliminated. T-99. 
One black and 16 whites were interviewed by the Examining Board and one 
black and 14 whites were appointed to a position or to the waiting list. T-lOO, 101. 
Thus, six percent of the black applicants and 3*5 percent of the white applicants 
were appointed. 

Cappadona continued that Dr. Rogers had told him that the vote of the Exam- 
ing Board on applicants wa.s always unanimous. T-llO to T-111. No one was 
appointed to the police or fire departments after November G, 1971. T-116. 

6. Rcfiarding Francis compfaint 
Cappadona testified that the respondents' promotion procedures were similar 

to appoint procedure.*! and involved written exams with pass-fail grades for 
positions from patrolman up to sergeant Imt not for lieutenant and above, and 
also involved interviews by the Examining Board of those passing the exams. 
T-130 to T-132. The Examining Board was also given the evaluation scores on 
job performance assigned by the supervisors of those seeking promotion. T-132. 
The factors considered in the evaluational reports are:' reliability, cooiKrative- 
ness, job performance, physical condition, potential, adaptability, conduct, initia- 
tive, bearing, dress, application, job knowledge, public relations, volume of work, 
report writing, equipment care and operation, accuracy, practical judgment, 
ability to follow directions and leadership. The Board made its recommendations 
to the Director of the Department of Public Safety, who in turn made all final 
decisions. T-132. Exhibits C-11 (A), (B) and (C) are the examihations given on 
September 25, 1971, to captains, lieutenants and sergeants, respectively. T-135, 
13G. Exhibit C-10 are the respondents' answers to interrogatories relating to 
the Francis complaint. 

As of the date of the examinations, the Examining Board consisted of Dr. E. M. 
GlassccK'k, a psychologist, Robert B. Sliepard, .Jr., an attorney, hce D. Arning, an 
investment broker, Edward F. Robinson, a college professor, and Ralph Rogers, a 
school principal; Dr. Rogers is black and the other meml>ers are white. T-134. 
The promotional examination is prepared by the Board. Richard Pettingill, who 
was director in 1971, stated to Cappadona on April 8, 1972, that he drew up the 
promotional exams himself from suggestions from subordinates, E.ssex County 
Police and prior Police Academy exams. T-137. Pettingill said that the tests had 
not been professionally validated. T-138. Pettingill wrote out the answers for the 
promotional examination questions based on answers given by his chief and 
deputy chiefs. T-140. Exhibit C-12 is the master answer sheet for the essay 
portion of the sergeants exam. T-140. Pettingill took the exam score and service 
record into account in making promotions and considered the opinion of the 
Examining Board, assigning them the following weights: exam, 45%; service 
record, 45% ; and Examining Board recommendation and seniority, 10%. T-141. 
Also taken into account was the employee's "public relation.?" value, i.e., how he 
presented himself to the public. T-143. The Examining Board recommendations 
fell into the following categories: highly recommended, recommended, acceptable, 
and not acceptable, T-143,144. 

On September 11, 1972, Cappadona Interviewed Dr. Glasscock, who was then 
chairman of the Examining Board. T-144. Glasscock confirmed that the pro- 
motional examinations were not jirDfessionally validated. T-144. Exhibit C—13 
Is a list of appointments for interviews with the Board for promotional candi- 
dates on November 20, 1971, showing that the interviews were scheduled twenty 
minutes apart. T-146. The Board received ten minutes before the interviews the 
examination scores, the supervisor's evaluation scores and the personnel files. 
T-147, 148. Glasscock said that the Board looked for leadersliip, ability, initiative 
and good judgment. T-149. Attending the interviews by the Board were the 
director, police chief and fire cliief. "T-lSl to T-152. 

Cappadona's interview with Dr. Roger.i on August 8. 1972, brought out the 
fact that individual Board members gave different weight to the interviews, 
evaluations and exam scores. T-lo3. Exhibit C-14 is the working paper which 
Rogers and the Board used during the interviews. T-154 to T-1.55. It shows the 
examination score, evaluation score and "cumulative" .'icore for each applicant. 
Dr. Rogers averaged together the exam, evaluation and interview scores to get 
one cumulative score upon which he ranked the applicants. T-157 to T-158. 

Shepard told Cappadona that he asked applicants at the intorviewj^ how they 
felt about the men working under them and whether they had worked at the 
sergeant's desk; personality was an important factor for him. T-158. Exhibit 

* See Exhibit C-10, attachment entitled "Katlng Characteristics For Evaluation Report." 



C-15 Is a list of the scores In the September 25, 1971, promotional exttm; 
resignations of "B" refer to blacks. T-159. Shepard said that the Board aslced 
about education, interest in the job and "any question that comes to the ques- 
tioner's mind" could be aslced. T-161. Exhibit C-16 shows the composition of 
the Police Department as of January 1, 1972, and February 1,1972. T-162 to 164. 

Bach promotional candidate Is evaluated by his superiors on iiis shift. T-170. 
Thus, the number of men evaluating each subordinate would vary. T-173. Bach 
supervisor once a year filled out a separate form, attached to question 5A of 
Exhibit C-10. T-172. No instructions were given to evaluating oflBcers as to how 
they should evaluate their subordinates. T-171. 372. This evaluation system is 
apparently no longer in use. T-133. The "averaged" evaluation scores were given 
to the Board. T-236. Number 3A of Exhibit C-10 shows the scores of the averaged 
evaluations reports. Exhibit C-7 shows the race of the candidates and Exhibits 
C-14 and C-15 shows their exam and exaluation scores. T-174. Exhibit C-17, 
prepared by Cappadona, show.s how tlie different levels of promotees scored 
la the evaluations report (with "B" representing blacks and slashes referring 
to repetitive scores). T-177. 178. Exhibit C-18, al.so prepared by Cappadona, 
shows the exam scores by job categories of promotional applicants, with the 
line indicating the cutoff score for consideration of "70". T-178 to T-181. Exhibit 
C-19, prepared by Cappadona, is a Ust of the exam and evaluation scores and 
promotional results for all applicants and an indication of the race of the 
supervisors making the evaluations. C-19 thus shows that six of the seven 
black candidates for promotion were evaluated solely by white superior officers. 
C-19, and C-20 compiled from otlier exhibits, al.so show how applicants of 
each race fared at each stage in the promotional procedure as a result of the 
September 25. 1971, examination. T-192 to T-202. 

Therefore, Exhibits 17, 18, 19 and 20 recapitulate. In easily understandable 
fashion, the data contained on mo.st of the other exhibits. They show that as to 
supervisory evaluation scores, the one black lieutenant scored below the two 
white lieutenants, the one black sergeant scored below the six white sergeants, 
and the .seven black patrolmen and detectives were ranked number 7, 15, 20, 23, 
24, 34 and 36 among the 36 patrolmen and detectives on the police force. (Exhibit 
C-17). On the examination, the thirteen patrolmen and detectives passing were 
-all white and the seven black patrolmen and detectives failed together with .six- 
teen whites. See Exhibit C-18. Among sergeants, the one black failed (receiving 
the lowest score), together with four whites, and two whites passed. See Exhibit 
C-18. Among lieutenants, the one black failed (receiving the lowest score), to- 
gether with the two whites. (Exhibit C-18). Thus, in the test for sergeants, 
seven blacks took the written test, none (or 0%) passed, none were interviewed 
and none were promoted, while 29 whites took the test, thirteen (or 45%) 
passed, thirteen wore interviewed and five (or 17%) were promoted. See Exhibit 
C-20. In the test for iietatenant, one black took the test, one was interviewed and 
none were promote<l, while six whites took the test, six were interviewed, and 
five (or 83%) were promoted. See Exhibit C-20. For captain, one Mack took the 
test, one was interviewed and none were promoted, while two whites took the 
test, two were interviewed and two (or 100%) were promoted. See Exhibit C-20. 
Thu.s, none of the nine black candidates for all promotions were promoted, while 
12 of the .37 white candidates (or 32%) were promoted. Exhibit C^20. 

The composition of the police department as of June 1, 1972, was: chief and 
two deputy chiefs, white; captain. 1 black and 8 whites; lieutenant. 1 black and 
6 whites; sergeant. 1 black and 7 whites; detective, 5 blacks and 10 whites; and 
iwtrolmen, 7 blacks and .54 whites, for a total on the force in all positions of 15 
blacks and 80 whites. Exhibit C-7 ; T-79. 

Tlie comimri.son of the fire department as of April 21, 1972. was: chief and five 
deputy chiefs, white; captain, 1 l)lack and 9 whites; lieutenant, no blacks and 12 
whites; firemen. 2 blacks and .59 whites. Thus, the total fire department break- 
down was 8(5 whites and three blacks. T-9; Exhibit C-8. 

Cappadona testified that there is no way for an applicant to appeal the results 
of tests or tlie decision on his application. T-200 to T-202. He stated that Pettin- 
gill had told him that prior to 1971, a different examination was given containing 
general-tyi)e questions related to general police knowledge. T-2(^. From 1969 to 
1971, no promotions were made. T-210. In 19«)9. three blacks and two whites were 
promoted. T-210. 212. All test papers for promotions were graded anonymously. 
T-220. He .stated that "validation" to him referred to the establLshment of a 
relationship between high test scores and high job performance. T-223. Dr. Glass- 

-cock said that the California Psychological Inventory was administered but given 
no weight because it had not been validated. T-241 to 243 . 
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At the conclusion of the State's case, the deputy attorney general introduced 
for the record admitted into evidence the following statistics from the 1970 
United States Census : Montclair population, 11,985 (27.2%) black, out of 44,0r)5. 
T-253,259. Essex County population, 270,068 (30%) black, out of 929,984. T-259. 
He further stated that he had considered calling an expert witness, but had 
determined not to do so until the respondents had made some colorable attempt 
to show the job relatedness of the examinations. T232. 

•t. Testimony of Theodore McLaughlin 

McLaughlin had been a Montclair Town Commissioner since 1964 and Commis- 
sioner of Public Safety since May of 1972. T-284. After May, 1972, the department 
needed more men so he placed a newspaper advertisement with regard to the 
examination. T-291 to T-292. The advertisement announced the examination for 
police and firemen, noting, however, that there was no current openings for the 
Are department. T-292. 

He stated that the resjwndents discontinued use of the Wonderlic test which 
had been given in November, 1971, because "I thought i)erhaps we could make 
them a little different, a little better with that thought in mind that we had to 
be fair to the applicants [and to] the people of the Town of Montclair, and the 
best people we could obtain would be assigned or picked for the position." T-293, 
296. He felt that the Wonderlic test "wasn't necessarily a fair test," T-319 to 
T-320, and he "did not think much of the test." T-326. Exhibit R-1 is the form of 
Evaluation Report for the Examining Board which the department is now using 
for evaluation and they have used it at one evaluation in late 1973. T-299 to 
T-304. A physical test has also now been added. T-305. 

The new examinations utilized by the police and fire divisions (Exhibits 
Hr-2 and R-3) were recommended to them by teachers at Montclair State College, 
T-314 to T-319, 329-330, and has been given for promotion in 1973, when 40 to 
SO men took it and it was determined that the cut off score would be 70 since 
that would give the department enough applicants. T-335. 

McLaughlin stated that Cappadona in his testimony had accurately described 
the promotion and entrance selection procedures. T-324, 325. Applicants who 
failed the 1971 test were not able to have their applications brought before 
the Examining Board. T-306. Recommendations of the Board are unanimous, 
and Its decisions are final if concurred in by the Commissioner. T-310. Three 
men have been hired by the fire department since 1970, one of whom (Espy) 
was black. T-310, 311. All three were chosen from a group of 14 whites and 
2 blacks. T-347. He stated that as Commissioner l»e had tlie power to establish 
or dissolve the Examining Board and that its members served at his pleasure; 
there is no ordinance governing standards for selection or promotion. T-336 to 
T-339. The ix)lice regulations say that there is to be a test for promotions, 
except to chief. T-341. He was aware of no steps ever having been taken by the 
respondents to recruit black applicants in particular. T-349 to T-350. There is 
no formal structure within the department for appeals from any selection or 
promotion decisions. T-355, 356. The ordinance governs how many men may 
be in the department (fire 89, police 105) and is silent as to how many men 
may be in each oflicer rank category;' the latter decisions are in the Com- 
missioner's discretion. T-356 to T-359. From about November 1963 to 1973, 
30 men were appointed to the fire division, he said. (T-362.) and 62 to the 
police division. 

4. Testimony of Gordon "W. Scanlon 

Scanlon, presently deputy chief of police has been a police officer for 28 years. 
T-367. Dr. Gla.sscock had suggested to him that he go to Montclair State College 
and Mclaughlin agreed, and in late December, 1972, he saw Dr. John Seymour, 
chairman of the College Psychology Department, who gave him the new 
examination for the department. T-3(i9 to T-3f72. He told Dr. Seymour that 
the department wanted a non-discriminatory test. T-383, 384. He had no per- 
sonal information as to whether or not the new examinations were discriminatory. 
T-384 to T-385. He stated that job descriptions are found in Exhibit HE^-l, the 
new rules and regulations relating to promotion. T-372. Those were the first 
amendments to the rules of 1950. T-373 to 380. 

' The revised ordlnnnoea appear to reRtrlot the perKonnel of the police division to only 
one chief and two deputy chiefs (see sec. 13-6) ; and In the fire division, to one chief 
(see sec 11-8). 
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lit. Di8cuatlon and Application of the Law Against Discrimination to These 

Proceedings 

A.  THE  •WKITTEN  EXAMINATIONS  FOB  HIBINfl AND PBOMOTION 

All parties concede that the pivotal issue in this case Is whether or not the 
burden of coming forward with evidence shifted to the respondents at any time 
in the proceedings. The respondents state at page 10 of their post-hearing brief 
that the evidence submitted by the complainants was that "blacks did not score 
as well as whites on the test" given on Novembei* 6, 1971, and that no evidence 
was produced by the complainants as to why that was the case. The respondents 
argued that they were not required to come forward with any evidence justifying 
the test but that instead the complainants were obligated to produce expert 
testimony showing that the tests were invalid. The deputy attorney general, 
on the other hand, stated repeatedly throughout the hearing that he had made 
a conscious decision not to call an expert witness until the respondents made 
"some colorable attempt" to show the job relatedness of the examination. As 
a result of their respective legal positions, the complainants produced only 
evidence as to how the entry level and promotional examinations had dis- 
advantaged minority applicants, and the respondents did not make any significant 
attempt to factually justify the tests. The evidence as to the way in whicli tlie 
respondents' hiring and promotion systems were organized and the way in which 
they had affected the applications of persons of all races, was entirely in 
agreement and could almost have been stipulated. The Hearing Examiner must, 
therefore, proceed to make findings of fact and conclusions of law from the 
nncontroverted evidence described supra. 

Numerous recent cases Involving alleged discrimination have dealt with the 
question as to the effect of statistics showing that minority groups have beea 
disproportionately disadvantaged by any employer practice. Employers are barred 
under tlie Law Against Discrimination from refusing to hire or employ, from 
barring from employment or from discriminating against any individual In the 
terms, conditions or privileges of employment because of the race of said per.sons. 
N.J.S.A. 10:5-12(a). Additionally, the opportunity to obtain employment without 
discrimination is declared to be a civil right. N..T.S.A. 10:5-4. Numerous state- 
and federal cases have held that discrimination Is committed not only by men 
with evil motives, but also by those whose pattern of operation has a discrimina- 
tory impact on a particular class of people—a class which is recognizable by race. 
To prove that this di.scrlmination exists, the courts have considered only objec- 
tive criteria and the effect of. respondents' practices on minority persons. 

Most directly in point is the recent case of Blair v. the Mayor and Council, 
Borough of Freehold, et al., 117 N.J. Super. 415 (App. Div. 1971), certif. den. 60 
N.J. 194 (1972). The respondents therein had been found guilty of discrimination 
as an "employer" by the Division based on the nature of their membership and 
admissions procedures for entry Into the volunteer Are department. One of the 
Borough's arguments on appeal was that it could not be found to have violated 
the Law Against Discrimination in the absence of a showing of Illegal intent. 
The court was unconvinced by that argument and upheld the Director's finding of 
discrimination on the ground that "the admission procedures established under 
the various borough ordinances. Including the latest, constitute an unlawful 
employment practice becaiise of the estaltlishment of requirements irrelevant to 
the proper performance of the duties of firemen." Id. at 417. Despite the court's 
conclusion that "no overt act of discrimination was established at the hearing," 
(Id. at 417) it struck down the employment practices on the ground that "we 
cannot conceive of any lawful reason for the requirement of a vote of the mem- 
bership . . . for admission of a new member thereto. The only rational reason 
for such a requirement is exclusion. » * * motivated at least in part by race" 
(Id. at 417). 

The federal courts have come to the same conclusion in Interpreting section 
703(a) (1) of Title VII of the Federal Civil Rights Act of 1964, 42 U.S.C.A. 2000- 
e-2(a)—the provisions of which are virtually identical to those of the Law 
Against Discrimination. In United Stales v. Sheet Metal Workers International 
AsHOolation, 410 F.2d 123 at 131 (8th Cir. 1969) ; and Dohhins v. Local 212, 292 
V. Supp. 413 at 448 (S.D. Ohio 1908), for example, the federal courts found that 
the defendants' practices, while racially non-dlscriralnatory, had a discrimina- 
tory effect in that they carried forward the Incidenta of past discrimination 
into the present. A clear expression, this policy appears in a case dealing with 
Seniority Rights and Title VII, Local 189, Papermakera and Papertoorkers v. 
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United States, 410 F.2d 980 (5th dr. 1969), cert. den. 397 U.S. 919 wherein the 
court stated: (at pg. 996) 

"Section 707(a) allows the Attorney General to enforce the Act only where 
there Is a 'pfttteni or practice of resistance to the full enjoyment of any of the 
rights secured by this subchapter' and where the pattern or practice 'is intended 
to deny the full exercise of the riRhts herein described.' Defendants contend that 
no such condition existed here. The same point arose in Dohhinn. The court re- 
jected it. • • • In reviewing stat\ites, rules or conduct which result in the ef- 
fective denial of equal rights to Negroes or other minority groups, intention can 
be inferred from the operation and effect of the statute or rule or from the con- 
duct if.self. The conduct of defendant In the present case 'by its very nature' con- 
tains the implications of the require<l intent. Local Sol, Intern. Broth, of Team- 
sters, etc. V. National Labor Relations Board, 365 U.S. 667 at 675. 81 S. Ct. 835, 
«. L. Ed. 2d 11 (1JK51). citing Radio Offi<-ers' Vnion, etc. v. National Labor Rela- 
tions Board, 347 U.S. 17, 45. 74 S. Ct. 323. 98 L. Ed. 4.->5 (1954. . . . Thus, the 
Attoniey General has a cause of action when the conduct of a lal)or organization 
in relation to Negroes or other minority groui)S has the effect of creating and 
pre.«9erving employment opi)ortunlfIes for whites only. Section 707(a) of the 
Civil Rights Act of 1964. Here, as In Dobbins, the conduct engaged in had racially- 
determined effects. The requisite intent may he Inferred from the fact that the 
defendants persisted In the conduct after its racial Imi)lications had become 
known to them. Section 707(a) demands no more." Id.' See also, e.g., Quarlcs v. 
Philip Morris, Inc., 279 F. Supp. 50.5, at 516 (E.D. Va. 1968) ; Vnitcd states v. 
BetMehem Steel Corp., 312 F. Supp. 977, 933 (W.D.X.Y. 1970), mod. 40 F. 2 652, 
a5S-(>.50 (2nd Oir. 1071). 

The courts have reiicatedly said that in ca.ses Involving racial discrimination 
charges, "statistics often tell much and courts listen." Alabama v. United States, 
304 F. -id 583. 586 (5th Cir. nffd. per curiam 371 U.S. 37 (1962). Again in Jones v. 
Lee Wau Motor Freight. Inc. 431 F. 2d 245, 247 (10th Cir. 1970), cert, denied. 
401 U.S. 9.54 (1971), the Court said : 

"In racial discrimination cases, statistics often demonstrate more than the tes- 
timony of manv witnesses, and they should be given proi)er effect l)y the courts." 

See "also McDonnell Douglas Corporation v. Green, 411 U.S. 792, 93 S. Ct. 1817, 
lS*25--26 (1973). 

These principles apfily both where general under-representation of, and hence 
discrimination against, a i)n)tected cla.ss is alleged, and where a st>eclflc em- 
ployment practice is at issue. An example of the former Is United States v. Hayes 
Inlernatimuil Corp.. 4.56 F 2d 112 (5th ("Ir. 1972), rtn action brought under Title 
VII of the Civil Rights Act of 1964, 42 U.S.C.A. § 2000e, ct seq.. the operative 
l)rovisIons of which are nmch like N..T.S.A. 10:5-12(a). The evidence showed that 
the defendant had many times as many whites as blacks in official and technical 
positions and had overall a minuscule percentage of black emplovees. The black 
population of the local area was 30 percent. The court, reversing the lower court, 
Said: 

"These lopsided ratios are not conclusive proof of past or present discrimina- 
tory hiring practices: however, they do present a prinia facie ca.se. The onus of 
going forward with the evidence and Ihc burden of iK'rsuasion is thus on Hayes." 
Id. at 1'20. 

The court continued : "The inference [of di.scrlminatory hiring prncticesl ariies 
from the .itatistics themselres and no other evidence is required to support the 
inference. At this stage of the proceedings, it was not necessary for the Attorney 
General to .show tlie availability of skilled Negroes in the coinnninlty to perform 
the Jobs in question because the burden of going forward and showing the lack 
of qualified Negroes was upon Hayes." Td. (Emphasis a<lded) 

In Parlham v. Soiitlnrrstem Bell Tel. Co.. 4.33 F.2d 421 (Rth Cir. 1970), the 
statistics showed a low percentage of black employees, except in menial jobs. The 
court ruled: "We hold as a matter of law that these statistics . . . established 
a violation of Title VII of the Civil Rights Act of 1964." Id. at 426. To .similar 
effect, see Bing v. Roadway Express, Inc., 444 F.2d 687, 689 (5th Cir. 1970) ; 
United States v. Ironwot'kers Local 86, 443 r.2d .544, 551 (9th Cir. 1971). 

' It U unimportant whether one speaks In terms of proving the dlscrlmlnstory effect of 
rnnflnct. or of creatlne a prosuitiptlon of Intentional discrimination upon the submission 
of ft prima fade case. The eonrts speak both wnvs. Compare ffaston County v. 7Jnite(f Sttnte^, 
Snri r.S. 2S3. «» S. ct. 1720 flSRS) ; nrirrin T. nUnoln, .tRl U.S. 12 (in.lB) ; rToifon V. 
nannen, 2fifi F. Snpp. 401 (RCPC. IflBS). with United States T. Jefferson County Hoard 
of nitucntlon. .•?72 F. 2d SSfl. 8S7-88S. (6th Cir. 1966). In either situation, the theory 
leads to a flndlne of discrimination unless respondents submit very substantial justifica- 
tions for the contlnnatlon of the pattern and practices. 
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The latter reasoning recently culminated In the landmark case of Origgs v. 
Duke Potccr Co., 401 U.S. 424, 91 S. Ct. 849 (1971), wherein the United States 
Supreme Court gave great weight to the purpose behind the statute which "was 
to achieve equality of employment opportunities and to remove barriers that 
formerly operated to favor white employeea" (Id. 430) The court held: (at 
Id. 430, 431, 432) 

". . . Under the Act, practices, procedures or tests neutral on their face, and 
even neutral in terms of intent, cannot be maintained if they operate to 'freeze' 
the status quo of prior discriminatory employment practices. . . . What is re- 
quired by Congress Is the removal of artificial, arbitrary and unnecessary bar- 
riers to employment when the barriers operate invidiously to discriminate on 
the basis of racial or other impermissible classification. . . . Congress has now 
required that the posture of the job seeker be taken into account. . . . The Act 
proscribes not overt discrimination but also practices that are fair in form, but 
discriminatory In operation. . . . [O]ood. intent or absence of discriminatory in- 
tent does not redeem employment procedures or testing mechanisms that op- 
erate as 'built-in- headjcinds' for minority groups and are unrelated to measuring 
}ob capability. . . . [C]ongress directed the thrust of the Act to the consequences 
of employment practices, not simply the motivation." Id. (Emphasis added) 

The Origgs case also clearly established the sole standard under which an 
employer may Justify practices which have a discriminatory effect. The em- 
ployer has the "burden of showing." acr-ording to the Supreme Court, "that any 
given requirement has a manifest relationship to the employment in question." 
(Id. 432) "The touchstone is business neces.sity." Id. 431 It is not enough that 
the practice is "useful" or even that there is a business purpose or rea.son for 
It There must be an overriding, legitimate business purpose which is necessary 
and essential for the safe and efficient operation of the business. Local 18!), 
United, Papennakers and Paperworkers v. United States, supra at 989; Local 53 
V. Volger, 407 F. 2d 1047 (5th Cir. 1969) ; Robinson v. Lorrilard Corporation, 
444 F.2d 791, 796-798 (4th Cir. 1971). 

The Now .Terse.v Supreme Court has addressed Itself to the definition of a 
prima facie case In Jackson v. Concord Company, 54 N.J. 113 at 119 (1969). The 
court therein stated: 

"Although the burden of persuasion by a preponderance of the evidence rests 
With the complainant throughout, when such [dilatory or evasive] conduct ap- 
pears, n strong case Is made out, and a respondent has a heavy task to justify his 
actions. The effort of these respondents was indeed feeble and utterly uncon- 
vincing." Id. at 119. 

See also Booker v. Board of Education, 45 N.J. 161 (1965) ; Hobson v. ffansen, 
2C9 F. Supp. 401, 429. (D.D.C. 1967) ; Morean v. Board of Education of Montclair, 
42N.J. 237, 240 (1965).' 

The Equal Employment Opportunity Commission, the administrative agency 
vested with power to enforce Title VII, has promulgated certain "Guidelines on 
Employee Selection Procedures," 29 C.F.R. § 1607 (1970). Noting that "in many 
instances per.sons are using tests as the basis for employment decisions withwit 
evidence that they are valid prwlictors of employee job performance" and that such 
tests often "[yield] lower scores for classes protected by Title A'll," the Com- 
mission determined quasi-legislatively tliat: "any test which adversely affects 
hiring, promotion, transfer or any other employment or membership oppor- 
tunity of classes protected by Title VII, constitutes discrimination unless: (a) 
the test has been validated and evidences a high degree of utility as hereinafter 
descrilied, and (b) the person giving or acting upon the results of the particular 
test can demonstrate that alternative suitable hiring, transfer or promotion 
procedures are unavoidable for his use." 29 C.F.R. § 1607.3. 

Tlie evidence of the test's validity should consist of "empirical data demon- 
strating that the test is predictive of or .signifteantly correlated with imi)ortant 
elements of work behavior which comprise or are relevant to the job . . ." Id. at 
§ 1(507.4(0). The empirical evidence of validity must be based on studies employ- 
ing generally accepted procedures for determining criterion-related validity, such 
as described in "Standards for Educational and P.iyehological Tests Manual" and 
must be accompanied by sufficient evidence from job analysis to show the 
relevance of the content. Id. at § 1607.5(a). The results of the validation study 
must also include graphical and statistical respresentations of the relationships 

'The principles discussed above at pages 19 et seq. have sometimes been referred to ei 
the "elTect test" for measuring whether or not discrimination exists. The standard Is now 
well established and has been often appUed to allegedly dlscrlmlQatory employment 
examinations. 
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between the test and the criteria, together with average scores for all tests and 
criteria reported for all relevant subgroups. Id. at § 1607.6. Subsequent sections 
define acceptable modes of validation. 

In Origgs v. Duke Power Co., supra., the court found these regulations to be 
wholly consistent with the legislative purpose behind the enactment of Title VII 
and held tliat the statute forbids the use of any tests or standards "unless they 
are demonstrably a reasonable measure of job performance." {401 U.S. at 436). 
It also stated that "Congress has placed on the employer the burden of showing 
that any given requirement must have a manifest relationship to the employment 
In question." (401 U.S. at 432). In that case, one of the tests at issue and hold 
Invalid was the Wonderlic, which the court, in language applicable to the present 
case, held was adopted "without meaningful study of [its] relationship to 
Job-performance ability," (Id. 431) but rather "on the company's judgment 
that [it] generally would improve the overall quality of the work force." (Id. 
431). The court pointed out (401 U.S. at 433) that it was not dissuaded by the 
provision in Title VII, Section 703(h) authorizing "any professionally developed 
ability test" that is not "designed. Intended or used to discriminate because 

•of race . . ." Tlie Law Against Discrimination contains no such exception for 
Any type of testing. 

The court in Origgs found that whites had fared better on the tests than 
black.s and that that such "consequence would appear to be directly traceable 
to race." (Id. 430) In making that finding, the court, in footnote 6, referred to 
several E.E.O.C. decisions which concluded that the two tests in question, one 
-of which was the Wonderlic test, resulted In fewer high test results for blacks 
than for whites. Decision of E.E.O.C, C.C.H. Empl. Prac. Guide, iri7,304..53 
(Dec. 2, 1966) ; Decision of E.E.O.C. 70-552, C.C.H. Empl. Prac. Guide, 116139 
<February 19,1070). The latter case cites several studies in support of its general 
finding on test results from the Wonderlic and Bennett tests in question. (See 
"Race, Employment, Tests and Equal Opportunity." Industrial Management, 
March, 1966; Barrett, "Gray Areas in Black and White Testing," Ilnrr. Bus. 
Rev., January-February, 1968, p. 92; note "Legal Implications of the Use of 
Standardized Ability Tests in Employment and Education," 68 Colum. L. Rev., 
p. 692-744, (1968). 

It has already been pointed out aupro that the courts have held that a 
convincing statistical demonstration of discrimination shifts (he burden of 
justifying the employment practices which cause the discriminatory effect 
This is, in fact, particularly appropriate where formal tests are at issue. The 
matter was considered with some explicltness in Chance v. Board of Examiners, 
458 V. 2d 1167 (2nd Cir. 1972). The evidence showed that whites passed a 
certain test for promotion to supervisory positions with New York City schools at 
a rate one-and-a half times that of blacks and Puerto Ricans and that the City 
had fewer minority supervisors than other large cities. The court held that 
the burden of proving the test to be job-related shifted squarely to the respondents 
(the respondents did, in fact, present expert testimony, after which the plaintiffs 
presented their own expert testimony). The court reasoned: 

"We further believe that once a prime facie case of discrimination was made, 
It was appropriate **•* to shift to the Board a heavy burden of justifying its 
contested examinations by at least demonstrating that they were job related. 
First, since the Board is specifically charged with the responsibility of designing 
these examinations, It certainly is in the better position to demonstrate their 
validity. .. . Second, once discrimination has been found, it would be anomalous 
at best If a public employer could stand back and require racial minorities to 
prove that its employment tests were inadequate at a time when this nation is 
demanding that private employers In the same situation come forward and 
aflBrmatively demonstrate the validity of such tests. Id. at 1176." (Citations 
omitted) 

See also Western Addition Community Organization v. Alioto, 340 F. Supp. 
1,3.51 (N.D. Cal. 1972), wherein the court stated: "[WJhere the hiring prac- 
tice of a public agency (even though the agency does not intend to discrimi- 
nate against minority groups) actually produces a situation in which the 
percentage of minority group persons employed is grossly and disproportion- 
ately less than the percentage of minority group persons in the general population, 
such effect alone **** does render the method of selection sufficiently suspect to 
make a prima facie case of unconstltutionalify and shifts to the pulilic agency 
the b\irden of justifying the use of generalized hiring tests by demonstrating that 
there is a reasonably necessary connection between the qualities tested in the 
examination and the actual requirements of the job to be performed." Id. at 1352. 



75 

In Castro T. Beecher, 334 F.Supp. 930 (D.Mass.l971), the court noted that 
65 percent of the whites passed a certain entrance test, as opposed to 25 percent 
of blacks and 10 i)ercent of Spanlsh-surnamed persons. On appeal, 495 F. 2d 725 
(9th Civ.1972) the appellate court observed: 

"In the absence of a satisfactory justification, the district court found that the 
examinations given from 1968 through 1970 were not 'significantly related to the 
capacity of applicants to be trained for or to perform a policeman's job.' The 
court noted the absence of validation studies relating the examinations to the 
policeman's job, a comment fully consistent with our own view of the justifica- 
tion made necessary by the prima facie showing." 450 F. 2d at 735-36. 

See also Qrcgory v. Litton Systems, Inc., 316 F.Supp. 401 (C.D.Cal. 1970), modi- 
fled, 472 F.2d 631 (9th Cir. 1972) ; Arnngton v. Mass. Bay Transp. Authority, 306 
F. Supp. 1355, 1358 (D.Mass. 1969) ; Pennsylvania v. O'Nein, 348 F. Supp. 1084, 
1103 (E.D.Pa. 1972), modified, 473 F. 2d 1029 (3rd Cir. 1973) ; and Carter y. 
Gallagher, 452 F. 2d 315, 326 (8th Cir. 1972). 

The public policy behind the Law Against Discrimination is at least as strong 
as that of Title VII and is to be accorded a liberal construction. See, e.g., 
Jackson v. Concord Co., supra; Passaic Daily Xexcs v. Blair, 63 N.J. 474 (1973) ; 
and N.J. Builders, Owners and Managers Association v. Blair, 60 N.J. 330, 335 
(1972). It cannot be seriously argued that the same stnndard.s adopted in the 
cases discussed above are not to be applied in the ln.stant ease. The evidence 
must therefore be reviewed In light of the notion that if the examinations 
administered by the respondents have a discriminatory impact on minorities, 
then they are violative of the Law Against Discrimination unless evidence sub- 
mitted by the respondents is found to have established the job relatedness and 
necessity for the examinations. 

The uncontroverted evidence as to the operation of the examinations adminis- 
tered by the respondents to both initial applicants and candidates for promotion 
In the Police and Fire Divisions shows that the tests disproportionately dis- 
advantaged the black men who were tested. As can be ea.sily eale\ilated from the 
numerical test results discussed in detail supra, 67 percent of the whites who 
took the entrance level examination passed it, while only 16 percent of the 
blacks who took that examination received a passing score. Thus, wliites passed 
the entrance level examination at more than four times the rate of l)lacks. In 
very large measure, because of the exam (failure of whicli i)recluded a new 
applicant from any further consideration), 36 percent of the wliite applicants 
and 6 percent of the black applicants (or one-sixth as many as the wliites) were 
approved for hiring. 

The promotional examination operated In a similar manner. Forty-five percent 
of the whites applying for promotion to sergeant were successful on tlie examina- 
tion while none of the blacks were. None of the blacks were promoted to any 
position while promotions went to whites applying for sergeant at the rate of 17 
percent of them, for lieutenant at the rate of 83 percent and to captain at the 
rate of 100 percent. Thus, 32 i)ercent of the whites applying for promotions in 
all categories were appointed while none of the blacks were. 

Therefore, while whites did fail the test, their rate of failure was significantly 
lower than that of the blacks taking the respective tests, and it must be said 
that blacks fared significantly worse than did their white counterparts. This 
disproportionately higher failure rate of the minority applicants becomes more 
significant when we observe that black representation In both the Police and 
Fire Divisions is lower than that of the black population of the area. As of 
June 1, 1972, 14 percent of the men in the entire Police Division were black, 
none of the deputy chiefs or the cliief were black, 12.5 percent of the captains 
were black, 16.7 percent of the lieutenants were black and 14.3 percent of the 
sergeants were black. At the same time, the Fire Division consisted of a total of 
3.4 jjercent blacks. Yet the black population of Montclalr was 27.2 percent (or 
1.8 times the percentage of blacks in the Police Division and 9 times the percent- 
age of blacks in the Fire Division) and the black population of Essex County 
was 30 percent. 

This is not to say that any "racial Imbalance" In the Department would con- 
stitute a showing of discrimination. But when the under-representation of blacks 
in the Department is taken together with the administration of Invalidated 
tests which have been demonstrated to have a disproiwrtionately negative effect 
on blacks, then a prima facie showing of di.scrimiuation has been made out and 
burden shifts to the respondent?! to come forward with evidenoe showing the 
job relatedness of the test. Failing such a showing by the respondents, a finding 
of discrimination would have to be made. To do otherwise would be to sanction 
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the use of tests which have no proven use other than the statistically higher 
exclusion of minority applicants. 

The respondents did not offer any significant evidence to factually establish 
the job relatedness of the examinations. Quite the contrary, the respondents 
have contended throughout that they are not retiuired to come forward with any 
evidence until after the complainants have affirmatively demonstrated the invalid- 
ity of the tests. Several respondent witnesses testified that none of the exams 
had ever been validated in any fashion. In fact, there is rea.son to believe that 
even the resijondents have not been overly impressed with the exams. The present 
commissioner testified that the exams have since been discontinued because it 
"wasn't necessarily a fair test." * 

According to Capi)adoua, Dr. Glas.scock testified that there was no correlation 
between exam results and his recommendations as an Examining Board member. 
It Is uncontroverted that the Wonderlic test, used for initial appointments, does 
not contain questions which directly concern police or fire worlj, and that the 
promotional exam was drawn up by Director Pettingill who drew his questions 
from suggestions of subordinates, the Essex C'oiinty Police and prior police 
academy exams. The examinations are not graded by any profes.«ionals. The tests 
are utilized somewhat haphazardly as evidenced by the fact that tlie California 
I'sychological Inventory was simply administered but was not utilized in any 
way. It cannot be said that the respondents have demonstrated in any way that 
the Wonderlic and the promotional examinations are necessary for successful 
job performance or that there is any correlation between one's efficacy as a police 
or fireman and high grades on the exams. To the contrary, 41 of the present 
firemen were appointed prior to the commencement of testing in November, 1052, 
and there is no evidence that tho.se individuals are performing inadequately 
because they were not subjected to the tests in question; and the chief and 
deputy chiefs are not required to take the promotional examination. Given the 
prima facie sliowing that tlie exams had the effect of discriminating against 
blacks, the Hearing Examiner cannot .<wa spnnte and without supporting evidence 
negate each of the po.s.'jible uondLscrimlnatory explanations for the discriminatorj' 
results, and he must, therefore, conclude that the administration of the tests in 
question in the context of this case was violative of the Law Against Discrimina- 
tion.* 

B.   THE   INTEBVIEW   AND   SEXBXJTION   PROCESSES 

Recent cases have spoken to the legality of procedures such as those which 
the complainants contend are similar to the selection procedures utilized by the 
respondents in hiring new firemen and policemen and In promoting present 
officers. 

In Rmce v. Genial Molors Corp., 457 F.2d 348 (5th Cir. 1972), the evidence 
showed that a lower percentage of black candidates for promotion were promoted 
than of white candidates. The recommendation of the employee's foreman was 
of pivotal importance and almost all of the foremen were white. Based on these 
facts, the court held this promotional system to be violative of Title VII and 
stated that among its defective aspects were the following: 

(i) The foreman's recommendation is the indispensable single most impor- 
tant factor in the promotion process. 

(li) Foremen are given no written instructions pertaining to the qualifica- 
tions necessary for promotion. (They are given nothing in writing tiling them 
what to look for in making their recommendations.) 

•No evidence was presented by any party as to the nature or operation of the examina- 
tion presently utilized by the respondent.'! and. therefore. It is impossible for the Hearing 
Examiner to arrive at any conclusions regarding it, although It can be said that the new 
test has not been professionally validated. However, in determining how the final ordering 
herein will address itself to the new statut quo, the director should talie into account 
how the prior examinations in Issue herein have disadvantaged minority applicants and 
how the effect of prior discrimination has influenced the present. 

" Respondents contend that there were not sumcient openings for the complainant to 
have been appointed to the Fire Division even if he had passed the Wonderlic test How 
ever, they state at page 8 of their brief that the test was given "to recruit applicants for 
both tlie police and fire departments." Because the complainant failed the test, he was 
rejected and denied an opportunity to be interviewed and considered for a position. Obvi- 
ously the town conducted the test to have a waiting list of qualified applicants to fill 
future vacancies. Thus, the respondents violated the statute by denying the complainant 
the "opportunity to obtain employment on nondiscrlmlnatory terms. Sec N.J.S.A. 10 : 5-4. 
Kven if the complainant Lige had not had standing to challenge the testing, the director 
did in his parallel complaints. See N.J.S.A. 10: 6-13; Blair v. Mayor and Council, Borough 
ol Freehold, supra. 
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(iii) Those standards which were determined to be controlling are vague and 
subjective. 

* • • • * • a 

(v) There are no safeguards in the procedure designed to avert discrimina- 
tory practices. Id. at 358-59. 

In Hester v. Southern Raihcay Co., 349 P.Supp. 812 (N.D.Ga. 1972), the 
Title VII complaint charged discrimination in hiring for the position of data 
typist. The hiring process consisted mainly of a battery of tests and an inter- 
view by one Melton. Whites cleared the entire hiring process at a rate three 
times that of tolaelss. The court noted that those applicants given negative evalua- 
tions by Melton were not hired, while 95 percent of those he recommended were 
employed. The court stated that the puriKise of the interview, according, to 
Melton: "was to gather information aliout the applicant's background, family 
situation, access to transportiition, work habits and personality. ... It does not 
appear from the evidence that Melton had any written or formal guidelines 
from defendant as to how to score the interview and the court deduces that this 
stage of the hiring process was entirely subjective." Id. at 815.'° 

Thus, since Melton "was given no formal guidelines, standards, or instruc- 
tions by defendant, and there were no safeguards to avert discriminatory prac- 
tices" (Id. at 818), the use of this interview sy.stem was enjoined. 

Citing similar considerations, including the fact that in the promotional sy.stem 
at issue, supervisors were given no written instructions or guidelines as to the 
standards to be used in evaluating their subordinates for promotion and that 
therefore "the supervisor's subjective evaluation of the employee's ability is an 
important factor in his advancement and an individual supervisor could, if he 
were so inclined, exercise racial discriniiuatiou in his selection of candidates for 
promotion," the court in Baxter v. Savannah Sugar Refining Corp., 350 F.Supp. 
130. 145 (S.D.Ga. 1972), issued a comparable judgment. 

As is set out in greater detail in the Summary of the Evidence, supra, those 
applicants for entry level positions in the respondent department appear before 
the Examining Board for an oral interview only if they pass the written exam- 
ination. The Examining Board consists of five citizens who are selecte<l by the 
Commission of Public Safety. They conduct a 15 or 20 minute interview of the 
applicants, with the director, police chief and fire chief present. The Board 
receives no instructions as to how to question or evaluate applicants. The Board 
then makes recommendations to the director who in turn makes the final deci- 
sions. Ten minutes before the interviews, the Board receives the examina- 
tion scores. AH of the recommendations of the Board are unanimous. Glasscock 
told Cappadona that there was no correlation between his recommendations 
and the test scores. He stated that he asked thase questions of applicants which 
seemed relevant. Fellow Board member Shepherd told Cappadona that "j)er- 
sonality" was an important factor in evaluating applicants. Rogers told Cappa- 
dona that the questions during the oral interview were aimed at ability, attitude, 
nervousness and prior attitude. Glasscock told Capjmdona that the Board looked, 
for leadership, ability, initiative and good judgment. Shepherd told Cappadona 
that the Board asked applicants about education, interest in the job and "any 
question that comes to the questioner's mind." 

The same selection process was utilized with regard to promotions. However, 
in ailditi(m, the Board had before it evaluation .scores on job performance which 
had been given by the applicants' prior supervisors. The applicants were evalu- 
ated by the supervisors on their shifts, which would vary for each applicant. 
Supervisrors were given no instructions as to how to do the evaluation. The aver- 
age{l evaluation scores of the various sui)ervisors were then given to the Board. 
The factors measured on the evaluation reports were reliability, cooperativeness. 
Job performance, physical condition, potential adaptability, conduct initiative, 
dre.s.s, application, job knowledge, public relations, volume of work, report writing, 
eiiuipmcnt care and operation, accuracy, ability to follow directions and leader- 
ship. Also taken into account was the employee's "public relations" value, i.e.. 
how he presenteil himself to the public. Different members of the Board a.ssigned 
different weights to the various factors (i.e., exam, interview, evaluation score) 
in arriving at their recommendations. No procedure existed to appeal the recom- 
mendations of the Board or the decisions of the director. There was no written 

u The Court also noted that the tests were not professlonallr validated. 

ftS-S.-Jl—75 8 
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standard to guide the director In his selection, and the number of men to occupy 
each rank was set by the director in his discretion (subject to budget 
appropriations). 

The respondents emphasize in their brief that the only evidence presented as to 
the result of the oral interviews and the discretionary selection by the director 
was tJiat one black had been interviewed for an entry level position and that he 
had been appointed. However, in addition, it should be noted that two other blacks 
were interviewed, as .shown in Exhibit C-20, for captain and lieutenant and that 
neither of them had been apiwiuted to liigher ranks out of 9 black applicants for 
promotion. At the same time, however, 21 whites were interviewed for promotion 
and 12 of them were appointed to liigher rank. Thus, it is correct to observe that 
only three blacks went through the interview procedure, but this w'as the case 
because no other blacks had successfully passed the examination and successfully 
progressed as far in the selection process as the oral interview. In fact, as dis- 
cu.ssed in III. A supra, the blacks had fared proportionately badly on the exami- 
nation because of the discriminatory operation of these tests. And the total num- 
lier of initial appointments and promotions for blacks were signiticautly below 
that for whites on a percentage basis, as discussed above. The interview and 
director selection practices must be examined in the light of this overall discrimi- 
natory impact of tlie entire .selection process. Moreover, the process itself can be 
pxaniiiied to determine whether or not it is discriminatory on its face. As the 
Appellate Division stated in upholding the Division's finding of the illegality of 
the Freeliold Volunteer Fire Department's membership and admission procedures : 
{Blair V. Mayor and Council of Borough of Freehold, supra. (117 N.J. Super, at 

417) : 
"Our reading of the record satisfies us that no overt act of discrimination with 

respect to either Jews or blacks was establi.shed at the hearing lielow. This in 
itself does not establish the lack of discrimination. ... It Is our conclusion that 
the admis.sion procedures established under the various borough ordinances, in- 
cluding the latest, constitute an unlawful employment practice because of the 
cstal)llshment of requirements irrelevant to the proper performance of the duties 
of firemen. We cannot conceive of any lawful reason for the retiuirenicnt of a vote 
of the membership of a volunteer fire department for admission of a new member 
thereto. The only rational reason for such a requirement is exclusion. ..." Id. at 
117 N..T. Super. 417. 

In tlie context of the showing in this case of the discriminatory effect upon 
blacks of the overall selection process (as evidenced l)y their disproportionately 
poor showing in obtaining promotion and hiring), the excessive subjectivity and 
vagueness Involved in tlie oral interview and in some aspects of the .selection 
proces.s, renders those procedures violative of the Law Against Discrimination. 
In initial hiring, the Examining Board's total lack of instructions as to the stand- 
ards by which they must question and evaluate interviewees, renders their delib- 
erations highly subjective. That sulijectlvity Is aggravated by the fact that none 
of the Board memliers are fire or police professionals. It allows each of the mem- 
bers to themselves formulate the weight which they will give to the various fac- 
tors before them. The varying indices of "character" and "personality" which the 
different members employ in their evaluations defy precise definition. Considera- 
tion of factors sneh as "nervousness" and "attitude" invite abuse. 

In promotion, these same procedures are repeated with the addition of writ^ 
ten evaluations by .superiors—which play a major role in the Board's recom- 
mendations. Suiierior oflicers are given no sstamiards as to how to make their 
evaluations of subordinates and those evaluations are made by varying numbers 
of sujjeriors for eacli applicant for promotion. The aspects of performance to be 
measured by the supervisor evaluations are highly imprecise and subjective in 
nature. And the scores of various niimbers of suiieriors were "averaged" before 
they were given to the Examining Board. Tliu.s, if an applicant for promotion had 
received high evaluative scores from all but one of his supervisors, the score 
given him by the one dis.senting supervisor could significantly lower his "aver- 
aged" total evaluation .score to well below that of another applicant, or could 
present to the Board an inaccurate or incomplete picture of the opinions of the 
sui)eriors. An overwhelming majority of the evalualing officers were white and 
six of the seven black candidates for promotion were evaluated solely by white 
superiors. Generally, as set out in detail, supra, the black candidates for promo- 
tion were ranked lower than white candidates on the evaluations. See Exhibit 
C-17. 

By the same token, the director. In making his appointments and promotion.^, 
has no binding guidelines as to what factors he is to consider and what weights 
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lie is to give them. He can. In fact, Ignore the recommendations of the Board 
or even dissolve the Board. He also has the power to determine how many promo- 
tions should be made." The only formal strictures imixysed upon him (aside from 
budget appropriations) are that he cannot alter himself the total number of 
men in the dejiiirtment set by ordinance and by departmental regulation and that 
"be must give some kind of examination. Thus, the director has a virtually im- 
trammelled discretion in hiring and promotion. 

The alwve-mentioned aspects of the selection process, when considered together 
•with the statistics showing their discriminatory imjwct and the under-ntillzation 
of blacks in the department, provide no safeguards designed to avert discrimina- 
tory practices. In addition, the respondents have not come forward with sufficient 
proof to establish the necessity for these particular procedures or their correla- 
tion with job performance. It apijears that these requirements are not relevant 
to the iwrformance of the duties of firemen and policemen. They must, there- 
fore, be found to be violatlve of the Law Against DLscrimination. 

JV. Recommended Findings of Fact and Conclusiong of Law 

Upon all the evidence including exhibits received In this hearing and after an 
opiiortunity to observe the demeanor of the witnesses, and in exercise of his au- 
thority, the Hearing Examiner, upon due consideration of all of the evidence and 
the law and the credibility and demeanor of the witnesses, hereby recommends 
the following findings of fact and conclusions of law. 

1. The respondents. Mayor and Commissioners, Town of Montclalr, and in 
particular the CJommissloner of Public Safety, are ultimately responsible for the 
employment practices of the Montclair Department of Public Safety, are "em- 
ployers" within the meaning of N.J.S.A. 10:5-5(e), and are subject to the provi- 
sions of the Law Against Discrimination, N.J.S.A. 10:5-1 et seq. 

2. The respondents on or about November 12, 1971, denied the complainant 
Charles Lige because of his race an equal opportunity to be approved for the 
Montclair Fire Division waiting list and for possible ultimate employment in said 
division by excluding him on the ba.sis of his examination score on the Wonderlic 
test, wliich examination is. in the context of this case, discriminatory in viola- 
tion of N.J.S.A. 10:5-4 and .'5-12(a). 

3. The resix)ndents' utilization on or about November 6, 1971, of the Wonderlic 
examination for api)ointment to the Fire and I'olice Divisions of the Montclair 
Department of Public Safety had a disparate and imlawfuUy discriminatory 
effect on minority applicants and constitutes an unlawful employment practice 
in violation of N..I.S.A. 10:5-4 and .'>-12(a). 

4. The respondent's utilization on or about December 29, 1971, of their written 
promotional examination for promotion of members of the Fire and Police Divi- 
sions of the Montclair Department of Public Safety had a disparate and unlaw- 
fully di.scriminatory effect on minority applicants and constitutes an unlawful 
employment practice in violation of N.J.S.A. 10:5-4 a nd 5-12(a). 

5. The respondents' utilization on or about November 6, 1971, of an entirely 
subjective oral interview by the Examining Board and the granting of absolute 
discretion to the director of the Montclair Department.of Public Safety in his 
.selection of applicants for initial appointments to the department, all without 
adequate standards to protect against discrimination and without relationship 
to proper job performance, constitutes an unlawful employment practice In 
violation of N.J.S.A. 10:5-4 and 5-12(a). 

6. Tlie respondents' (and in particular the Commissioner of Public Safety) 
utilization on or about December 29. 1971, of an entirely subjective oral inter- 
view by the Examining Board and of entirely subjective evaluation by super- 
visors and the granting of absolute discretion to the director of the Montclair 
Department of Public Safety in his promotion of officers in the department, all 
without adequate standards to protect against discrimination and without rela- 
tionship to proper job performance, constitutes an unlawful employment practice 
in violation of N.J.S.A. 10 :,5-4 and 5-12(a). 

7. As to relief, I find that no out-of-pocket or other damages have been claimed 
or proven. 

8. It is further recommended that the Director of the Division on Civil Rights 
enter and serve an appropriate order pursuant to the provisions of N.J.S.A. 
10:5-17 to effectuate the puri>oses of the Law .\galn.st Discrimination in the light 
of this report. Such an order could Include a requirement that the respondents 

" With certain exceptions noted In Footnote 3C supra. 
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cease and desist from the use of any examination which has not been properly 
professionally validated and from the use of supervisory evaluations, oral inter- 
views and absolute discretion by the director of the department without effective 
standards and protections against racial discrimination. Such an order could 
also provide for the respondents to take appropriate affirmative action to mini- 
mize the possible future effects of practices which have in the past resulted in 
racial discrimination. 

BespectfuUy submitted, 
JULIUS WILDSTEIN, 

Hearing Examiner. 
Dated May 16, 1974. 
Mr. EmvAKDS. We want to move along as fast as we can. Mr. Drinan? 
Mr. DRINAN. Tlie witness is so valuable. Pursuant to our conversa- 

tion before, do you have some suggestions that you would want to give 
for the record about H.R. 8329 introduced by me and others? I would 
welcome them and I think it would be valuable. 

Tlie nondiscrimination provision, section 122, and it goes on for 
several pages—I want to thank you and thank Ms. Turner for coming. 

Mr. HiMMELMAN. Do vou want me to respond to that briefly ? 
Mr. DRINAN. Briefly, if you would. 
Mr. HiMMELJfAN. There are two or three things that any amend- 

ment wliich retains enforcement authority in the Office of Revenue 
Sharing should contain. First, it should be clear not that the Gov- 
ernor of a State, but that local oflicials are responsible for securing 
enforcement. 

The current law and regulations provide for the Governor to have 
oversight and tlie Governors generally just defer to the local officials. 
I suggest )-ou amend the act to provide that local officials are 
responsible. 

Second, it seems to me it has got to be very clear that any combina- 
tion of an administrative finding or a court finding of discrimination 
is sufficient to trigger a temporary cessation of funds until the offend- 
ing jurisdiction comes into compliance. 

Finally I think it should be very clear that the Office of Revenue 
Sharing, because it holds the funds in its hands, must act in every 
case regardless of whether the Justice Department acts or not. 

I very much disagree with the memorandum of understanding that 
has been reached between the Justice Depaitment and the Office of 
Revenue Sharing which in effect says that if the one agency is oper- 
ating, the other will not because there may be confusion. 

Unless the funding agency, in this case ORS, is acting in every case 
and holding the remedy of a fund termination over the head of an 
offending jurisdiction, you lose the power of the revenue sharing civil 
riglits mechanism. I think you should require that the Office of Revenue 
Sharing consider withholding funds in every case in which there is 
evidence of discrimination regardless of what another agency of the 
Government may be doing. 

Mr. KLEE. Before we proceed to the next witness, I would like the 
record to show tliat section 122(b) of the statute incorporates title VI 
of the Civil Rights Act of 1964 and that 42 U.S.C. section 2000(d) (fi) 
makes clear that 42 TT.S.C. section 2000(d) (5)—which Mr. irimmel- 
man referred to as section fiOS^s the elementary and secondai-^- educa- 
tion section of the act of 1966 and not part of title Vl of the Civil 
Rights Act of 1964. 

Air. EDWARDS. DO you want to comment on that ? 
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Mr. HDIMELMAN. NO. I would have to look at all those numbers. 
Mr. EDWARDS. Thank you very much. 
Our next witness is William R. Morris, director of housing pro- 

grams, National Association for the Advancement of Colored People, 
and he is accompanied by William A. Vail, president of the New 
Bern, N.C., NAACP branch. 

Mr. Morris is in charge of the NAACP general revenue sharing pro- 
gram and handles complaints fi-oin NAACP branches before the Office 
of Revenue Sharing. 

Appearing with Mr. Morris is William A. Vail. We are most anxious 
to hear from Mr. Vail because he has firsthand knowledge of this area. 
His NAACP chapter has filed a civil rights case with the Office of 
Revenue Sharing—a case which I undei-stand was officially closed by 
the office on May 20 of this year. 

Mr. Morris, Mr. Vail, we welcome you both and we sincerely thank 
you both for traveling some distance to appear before us today. You 
may proceed. 

TESTIMONY OF WILLIAM R. MORRIS, DIRECTOR OF HOUSING PRO- 
GRAMS, NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF 
COLORED PEOPLE, ACCOMPANIED BY WILLIAM A. VAIL, PRESI- 
DENT OF THE NEW BERN, N.C., NAACP BRANCH 

Mr. MORRIS. Thank you, Mr. Chairman. 
Mr. EDWARDS. Without objection your full statement will be made a 

part of the record. 
[The prepared statement of Mr. Morris follows:] 

STATEMENT OF WILLIAM R. MORRIS, DIRECTOR OF HOUSING PRooRAifs FOB THE 
NATIONAL ASSOCIATION FOR THE ADVANCEMENT OF COLORED PEOPLE 

Unless major corrective surgery 1« quickly performed on this radical new 
Federal program of general revenue sharing, there is a strong likelihood that 
history will record its performance as a crippling influence on bla<-k progress 
toward racial equality and opportunity. Whether intended or not, this new fed- 
eralism exi)eriment is adversely affecting the manner and rate by which racial 
minorities are able to achieve equal status with the white majority In the politi- 
cal, social, economic and legal arenas of American life. 

After nearly a decade of civil disorders in racial ghettos across the Nation, 
the Federal Government undertook a massive funding of social programs. It is 
appropriate that we pause now to thoughtfully review the Impact of this change 
in Federal spending policy on black Americans. 

How has the rela.vation of Federal control over the expenditure of billions of 
dollars within a relatively short span of time affected the rights and opportunities 
of racial minoritie.'^? Can blacks look with any greater confidence to State and 
local governments to receive equal benefit from the services and facilities provided 
with revenue sharing funds? Does the black experience with this first in the series 
of "New Federalism" programs demonstrate a need for new and different strat- 
egies within the civil rights movement? 

Contrasted to the civil rights laws enacted during the 19C0's, the State and 
local fl.val assistance act became law of the land in October 1972, with little 
awareness or concern by most of the nation's 24 million black citizens. 

Busily preoccupie<l with the "great society" programs spawned in the Lyn- 
don B. .Tohnson era, blacks paid only scant attention to this revolutionary change 
In the way tJncle Sam returned public dollars to State and local governments— 
to do with largely as they pleased. This historic shift in government policy was 
bound to affect the lives and opportunities of most blacks In the country. 
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THE   FBOORAM 

Public Law 92-512, as general revenue sharing Is officially known, was enacted 
after lengthy debate by the Congress. According to provisions of that act, approxi- 
mately $30.2 billion will be distributed to more than 38,000 units of State and 
local governments over a 5-year period. Except for a few restrictions, the recipi- 
ent governments are free to use the money according to their individual needs. 
To administer the program, the Secretary of the Treasury established an oflice 
of revenue sharing and charged it with implementing the statute. 

In the 3 years of its existence this program has developed a powerful block 
of supporters—from local officials who receive and spend the funds to political 
conservatives who seek to reawaken resurging ideologies of "States right.s" and 
"local home rule"—code words for black oppression. 

Although the program released no fresh money from Washington, as promised 
by President Nixon, the mayor's of troubled cities—including the black mayor'.*— 
Jumped on the bandwagon to support renewal of the program when it expires in 
December, 1976. 

Revenue sharing funds can be used for operating and maintenance or capital 
expenditures. States may use their funds without categorical restriction, Imt 
local units of government are limited to eight categories which are : Public safety, 
environmental protection, public transportation, health, recreation, libraries, 
social services for the poor or aged, and financial administration. All units of 
governments are required by the act to comply with Federal non-di.scriminatinn 
laws. 

Since Congress felt that public views should be considered, all recipient govern- 
ments must file two reports annually with the office of revenue sharing. One, the 
"planned use report" indicates the anticipated use of revenue sharing funds. The 
second, an "actual use report" is supposed to show how the funds were being 
spent. Both reports must be printed in the local press to inform the citizen.s. The 
Information published for public consumption, however, is of little practical use 
to persons seeking to trace the actual uses of the.se ftinds. 

A third of all funds go automatically to State governments, with minimal con- 
trols over their use. The other two-thirds is distriltufed among some 38.000 local 
governments to spend, as they decide, within the loosely defined categories. 

PROBLEMS   AHEAD 

As time draws near for determining the future of general revenue sharing, it 
becomes essential that the nation's black leadershij) more fully assess the polit- 
ical, economic and social impact of the program on civil rights objectives. Up 
until now blacks have been neatly excluded from any practical involvement in 
the extensive research which has been conducted. 

With the use of Federal funds, since the programs inception. Designed to meas- 
ure the programs effectiveness, most studies have focused mostly on allocation 
formulas, the degree of public participation, and how funds are being spent. The 
National Science Foundation encouraged and funded a ma.iority of these research 
efforts. Generally these projects have been conducted by researchers and acad- 
emicians who appear to be concerned more with proving-out pet liyiM)theses 
and in («tablishing their own track-record, than in shedding some light on the 
historical problems of racial minorities and the poor. 

One of the few restrictions written into the law requires non-discrimination 
In the spending and use of revenue sharing funds. It is the enforcement of these 
requirements which has generated univerisal criticism by civil rights organiza- 
tions. Over the past year congressional leaders, influential newspapers and other 
Institutions, have increasingly focused on the glaring weaknesses in civil rights 
enforcement by the office of revenue sharing. 

In the fiscal year 1975 this office assigned only five professionals to full-time 
civil rights compliance duties—the largest staff assigned to this function since 
the i)rogram's beginning. A recent study by the Government's General Accounting 
Office recommended that the anti-discrimination laws be broadened to apply to 
all of the activities and programs of recipient governments, not just those directly 
receiving revenue sharing money. 

In the spring of 1975 President Ford submitted his administration's program 
to Congress. It called for renewing the program for six more years, with a price 
tag of $40 billion. As might be expected, only cosmetic changes in civil rights 
enforcement were sought. 

With a national election due in 1976. now is the opportune time In which to 
exact commitments from presidential and congressional candidates. However, 
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this time around It could be a mistake for blacks to expect the white liberal 
establishment to take the lead in orchestrating the elimination of racial inequi- 
ties in revenue sharing, since the economy, inflation and energy problems loom 
as more pressing issues among the nation's electorate. Blacks therefore should 
begin to prepare themselves now to make revenue sharing a priority issue in the 
upcoming presidential elections. 

The heart of the problem is both politics and race. It falls between the strength 
of the black vote and the climate of national racial opinion in which we should 
focus public attention—and thus our civil rights strategy. It appears to be 
timely that we consider a renewal of the coalition strategy, to reenforce the com- 
mon concerns over deficiencies in civil rights with citizen involvement in revenue 
sharing. Such an approach could quickly swell the ranks of those working for 
social progress. 

The comptroller general's report also pointed out that citizen Involvement in 
most local government's budgetary processes did not change, but remained at the 
same low level which existed prior to revenue sharing. 

WHO  BENEFITS! 

TJslng the style of statistical interpreters, we should take a moment to examine 
1974 census data on the social and economic status of the black population, to 
obtain a better understanding of the critical need to establisli national spending 
priorities in the use of revenue sharing funds. By all standards of human equity 
a fixed percentage of these funds should be earmarked to Improve opportunities 
for America's blacks, whose rate of unemployment is currently double that of 
whites. Mandated expenditures are also required to help equalize the black 
family's median annual income of $7,800 with the .$13,400 figure now earned by 
whites. There are 7.5 million blacks, over 30%, earning le.ss than the govern- 
ment's poverty line of $5,038 for a family of four; while 39.8 percent of all black 
youth remain without jobs. It comes as no surprise then that black households 
represent 40 percent of all food stamp recipients, or that mortality levels con- 
tinue tc '•emain higher for blacks than for whites; or that black inmates com- 
prise 42 percent of local juil populations. 

The analysis of spending patterns by State and local governments reveal that 
most of their revenue sharing expenditures fall into but a few categories. Fifty- 
nine percent of the total funds were expended in the 1975 fiscal year on education, 
public safety, and public transportation. Funds spent by cities were more concen- 
trated, with nearly one and one-half billion dollars being spent in one year on 
public safety—sophisticated police weaponry and the like. 

States allocated only six percent of their funds for social services for the poor 
or aged, while the cities expended a measly one percent of their funds for these 
purposes. Four percent of city funds was spent on assorted health .services. Com- 
munity development and housing for the poor accounted for an insignificant one 
percent of the combined exijenditures by State and local governments. 

Overall, State spending strongly supported racially-segregated education. Some 
two-thirds of the State's funds were 'used to subsidize operating and maintenance 
costs of schools. The priorities of city and county governments were focused more 
on law and order and the protection of property. 

Regardless of type or size of recipient government, the opportunity to use funds 
to improve human and social needs of the poor was suhst.Tntially ignored. The 
political wind is blowing toward tliose services whieli have traditionally been 
funded at the State and local level, rather than for the social and economic pro- 
grams previously undertaken with categorical Federal grants. 

It is reasonable to believe that governments which have discriminated in their 
employment and contracting in the past, will continue their practices with revenue 
sharing fuuds—unless Federal rules are vigorously apiilied. The law omits any 
requirement for funds to l)e spent to meet needs of the poor, or to correct the 
effects of past discrimination. 

There Is a widespread l)elief that elected officials spend their funds to grant 
favored treatment to political supporters, and on projects that benefit mainly 
the white middle-class for such things as boat marinas, tennis courts, football 
stadiums, tax reductions that benefit .slum landlords (a majority of blacks rent 
their housing), and for municipal services to raclally-exclu.slve new subdivLsions. 

Little 1.S being done with revenue sharing funds to reduce the decay and 
deterioration of innercity neighborhoods or for community redevelopment to help 
the under-privileged Improve the quality of their life and environment. 
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CIVIL EIGHTS ACXn'ITIES NOTED 

For the first time in our Nation's history, a single Federal agency, through 
the revenue sharing act, has civil rights enforcement authority within every State 
and local government's jurisdiction. The law vested power in the Secretary of 
the Treasury to bring drastic changes in long-standing discriminatory practices 
•of State and local governments by providing the legal tools needed to halt funded 
programs that discriminate against blacks. The Secretary may also require offend- 
ing governments to adopt affirmative action programs that correct for past dis- 
crimination, as a condition to continue receiving funds. We know, however, that 
acts of great political courage will be required to secure such laudable results. 

The law made it ea.sy for recipient governments to substitute revenue sharing 
funds for their own in siiecifie programs and then to assign their own funds to 
oi)erations more likely to be vulnerable to discrimination. This loophole has made 
It almost impossible for the untrained citizen to trace Federal money into projects 
which benefit from the transferring of funds. 

Most complaints to date have involved smaller towns and counties where physi- 
cal evidence of discrimination is relatively easy to verify. The lack of equal 
benefit from public facilities such as streets, sewers and recreation is frequently 
the object of complaints by blacks. 

The law says no jobs, services or facilities provided with these funds may be 
denied anyone on the basis of race, color, national origin or sex. These require- 
ments extend to all contractors, suppliers and quasi-governmental bodies who re- 
ceive revenue sharing funds from a unit of government. 

As f)f June, li>7.5, less that 1.50 complaints charging racial bias have been 
bandied by the Office of Revenue Sharing. Of these only 18 had been resolved. 

The national clejiring house on revenue sharing which was established in 
November 1973. is a non-profit organization tliat serves as a non-governmental 
focal point for information about revenut sharing. A survey of States, announced 
by them in May, li)74, revealed that of 24 resjionding, not one State required their 
local governments to file statements of compliance with their State's civil rights 
regulations. 

The liiiiscs of laws which create deprivations for minorities often lead to the 
mis-niiplication or to violations of law. This results in a type of legal discrimina- 
tion often encountered in l<x-al revenue sharing programs. Bias may be shown by 
pul>lic officials who practice partiality in applying the law without violating its 
letter. Deficiencies exist in providing minorities with information and otlier serv- 
ices of the sort usually offered by State and local governments. 

The purchasing power of blacks has been seriously erodwl in recent years due 
to inflationary pressures and economic recession. Economic discrimination may 
be defined as any activity or lack thereof which prevents minority group mem- 
bers from having the same opportunity as whites to earn a living or to receive 
equal material benefits. Since equal access to the economy provides greater op- 
jiortunifies for i)olitical power and social equality, this form of bias requires a 
much closer scrutin.v than heretofore. 

Anotlier form of bias to be found in local communities is social discrimination. 
This ha."! the greatest Influence on the personality development of blacks. The 
tendency of persons of the majority group to regard persons of a minority grouj) 
as inferior or dangerous manifests attitudes in obvious or subtle ways and is often 
reflected in .spending decisions. 

Like mo.«t other Americans, blacks initially failed to grasp the importance of 
revenue sharing in their every day life. Even today a majority of the Nation's 
population simply does not understand how it works or who it is expected to 
benefit. ^Minorities have yet to realize the many forms of racial discrimination 
that could he eliminated or greatly reduced through more skillful manipulation 
of the piogram's civil rights requirements. 

Graham AVatt, the Office of Revenue Sharing's first director, spoke to the school 
of public affairs at the University of Minnesota on November 14. 1973, only a few 
months after the first checks had been sent out. He enunciated the administra- 
tion's line on what they wanted the public to believe about tbis program. He 
flaid. "We resist attempts to subvert the concept of general fiscal stipport by 
special interest groups eager to use the leverage inherent in general revenue shar- 
ing to achieve their own goals. . . . Citizen participation in government is being 
Improved quantitatively and qualitatively. ... In countless cities, counties and 
towns throughout the nation, public hearings, citizen advisory committees, com- 
munity-wide information programs, citizen surveys and similar mechanisms are 
being applied to the revenue sharing decision-makng". 
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In the classic exaggeration by Government bureaucrats he told his audience that 
"citizens and elvU rights groups who need to do so may turn to us. The Office of 
Revenue Sharing and other agencies in the P'gderal Government are fully pre- 
pared, vrhen necessary, to insure local and State compliance with the non-dis- 
crimination requirements of the law". 

With substantially more experience to validate his views, Wayne Clark of the 
Southern Regional Council's revenue shnrinf: monitoring project, wrote in a 
letter to the New York Times on August 24, 1975, "Revenue sharing has not only 
failed to encourage public participation. It had served as a barrier to community 
involvement. Discrimination against non-whites and women is widespread". 

His criticism went on to .say : ". . . local otficials who violate anti-di.scrimina- 
tion provLsions of the law do so with impunity. Categorical programs that 
revenue sharing replaced have their own deficiencies. Xonetheless, they did place 
tax dollars In areas wliere the greatest iie4'd exists and provided an economic 
and political base for i)owerless groups. Revenue sharing has Imd the opposite 
effect. It has not only offered few opportunities for nou-wliites, women, or the 
poor to increase their influence on local governments, but has increased the 
economic and political power of traditional ruling circles". Mr. Clark urged 
the Congress to substantially alter the program or end it. 

In a joint report released in August, 1975, four national organizations charged 
that revenue sharing funds are financing large-scale discrimination in State and 
local public employment and services. The National Urban Coalition, the Ijeague 
of Women Voters Education Fund, the Center for Community Change and the 
Center for National Policy Review, found patterns of job discrimination by 
public employers, including inferior pay to women and minorities. 

Using figures compiled Ijy the U.S. Equal Employment Opportunity Commis- 
sion, the groups found that fire departments around the Nation were 95 percent 
white and male; police forces were 91 percent white. Blacks in State and local 
government jobs showed a median annual salary of $7,361 compared to $8,844 
for whites. 

The belief is widespread among civil rights groups that revenue sharing is 
being use<l to maintain public systems which dLscrirainate in employment and 
provides greater benefits to well-to-do communities than it does to poorer ureas. 

COMMUNITT INVOLVEMENT AND ACTIOR 

Soon after revenue sharing went into operation, the NAACP embarked upon 
a major program tx) inform and motivate its 1,700 branches and State con- 
ferences. It publishe<l compreliensive guidelines in April, 1973, describing methods 
for spotting discrimination in local revenue sliaring expenditures. The Imndbook 
spelled out complaint procedures and strategies to help branches mobilize com- 
munity interest and to press for equal lieneflts in tlie program. 

This effort appeared to spark a new wave of interest among community 
leaders. It resulted in the largest volume of racial complaints filed l>y any one 
organization in the Nation. Elected officials in city after city soon found them- 
selves confronted by residents .seeking a greater voice in how the funds were 
spent. Blacks appeared at btidget liearings to question their local officials. In 
some instances coalitions were formed to demand l)etter services for the poor, 
and to insist upon affinnalive action programs that compensated for past in- 
equities in city jobs and services. Seemingly, the civil rights movement had 
found a new issue of major con.seiinence to rally around. 

Mobile, Alabama, was forced to establisli formal communications with black 
leaders and to consult witli them on proiK)se<l projects. Ninety years of black 
exclusion in tlie volunteer fire department of Dover, Delaware, was ended when 
the local NAACP filed a complaint opposing the allocation of revenue sharing 
funds to the fire department. Two blacks now serve as firemen for the first time 
in tlie history of Delaware's capital city. 

A historic precedent for cities was established in Peoria, Illinois, when, as 
a result of pre.>;sure from the NAACP branch, the city executed an agreement 
to increase black employment in the city's work force to 15 percent over a two- 
year period. The Justice Department's Community Relations Service lielped to 
negotiate the document. Lorain, Ohio, became the second city to adopt such 
an agreement, following demands from a coalition of community groups. 

Aubtirn, Alal)ama's mayor was forced to stop a private wliite academy from 
using the town's football stadium after the NAACP filed a complaint when It 
discovered tliat paint used to redecorate the locker rooms was purchased with< 
revenue sharing money. 
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A county jail was desegregated and black deputies hired for the first time In 
New Bern, North Carolina, and a long-delayed and needed park improvement 
in the black part ol; the town resulted from a complaint filed by the branch 
president despite Intimidation from city oflScials. 

These cases are cited to illustrate how organized community action, when 
focused on the revenue sharing program, miglit serve to accelerate black progress 
toward racial equality. Were the Federal Government strongly committed to 
guaranteeing that discrimination does not occur in this program, the predictable 
result could be of major consequence to the achievement of full rights for blacks 
in all facets of American society. 

RATS   OP   HOPE? 

Tlie capacity of the private sector to collect information and monitor local 
experiences with revenue sharing is severely hampered by the lack of funds. 
Therefore, considering the length of time the program has been in operation, 
little information exists beyond government financed research to make an im- 
partial determination of how productive local programs have been in advancing 
racial equality. 

Nevertheless, scattered Instances are now coming to public attention which 
provide a measure of encouragement to those who believe the shift from cate- 
gorical grant funding is not all bad. Some examples are described below to 
plant the seed of possibilities which could exist in the revenue sharing program 
and, if pursued on a larger and coordinated scale by all units of government, 
could, in the near future, become an important factor in achieving the Nation's 
social ob.1ectives. 

The city of Wichita, Kansas, has Instituted an equal opportunit.v/afflrmative 
action i)rogram to prevent the possibility of purchasing goods or services from 
city vendors who discriminate. 

in Chicago, revenue sharing payments amounting to $19.2 million each quarter 
were halted, by a Federal court order, because of discriminatory personnel prac- 
tices in the city's police department. Rather than lose its funds, the city's power- 
ful mayor accepted a plan to employ and promote black policemen. 

Lake County, Indiana, which surrounds the predominantly black city of Gary, 
was ordered to carry out an affirmative program to hire 30 percent minority 
contractors on a $5 million juvenile detention center, and to remove bonding 
limitations which prevented them from bidding on the project. 

The State of Michigan placed its allocation of over $200 million in its teachers 
retirement fund. Since the fund benefited a segregated school system In Fern- 
dale, a suburb of Detroit, the State faces a cut-ofC of all its funds unless the 
oftending school system changes its practices. 

The Justice Department obtained a consent decree requiring Tallahassee, Flor- 
ida, to adopt a goal of hiring qualified blacks for every type of city job in pro- 
portion to the number of blacks in the city's civilian labor force. 

On their own Initiative some governments are expending funds to attack poor 
housing. Chapel Hill, North Carolina, and Seattle, Washington, established 
housing trust funds to rehabilitate housing and to back-up loans for low-income 
people. 

The State of Utah appropriated $4 million to provide $4,000 grants for owners 
wlio repair and rent tlieir homes to the poor for at least five years. 

Dallas. Texas, and Orange County, California, funded fair housing operations 
•with their money. In Eugene, Oregon, and Colorado Springs Colorado, funds 
•were Inidgeted to pay rent supplements to elderly and poor citizens. 

Recognizing there is the need for some self-examination by a broad cross- 
section of black leadership, a call for action needs to be sounded without fur- 
ther delay. So far too little attention is being paid to whatever untapped poten- 
tial the General Revenue Sharing program possesses to bring about a sweeping 
cliange in the raci.st practices of our society as they relate to the sensitive Issues 
of school .segregation, housing integration and parity in enii>loyment. 

Recent census data confirm that the seventies is well on its way to becoming 
a decade of racial retrogression. Sharply reduced earnings by blacks, brought on 
by the economic squeeze, and accompanied by the general reduction in Govern- 
ment ftinds to help the poor, is serving, if left unchecked, to nullify many of the 

•civil rights gains accomplished during the 1960's. 
It is essential to the cause that civil rights strategists develop a counterat- 

tacking program to exploit more fully the racial benefits In revenue sharing. 
Since it Is almost certain the program will be around in some form for years to 
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•come, blacks must move quickly to acquire a better understanding of the pro- 
gram—to learn the secrets of its Innerworkings—to energize the flickering light 
of opportunity at the end of this Federal rainbow. 

REFLECTIONS ON PUBLIC POLICY 

This new federalism program must be viewed as the product of extremely 
complex forces. It contains financial, political and social dimensions which shift 
the centers of decision-making from the Federal Government. It also reflects 
a resurgence of the traditional middle-class American antagonism towards 
blacks and the poor. While some of the anti-poor and anti-black backlash began 
to emerge as early as 1968, many attitudes were hardened in concrete with the 

•changeover to revenue sharing. 
It mu.st be remembered that the advent of the revenue sharing program was 

accompanied by the large-scale impoundment of Federal funds for social pro- 
grams and sharp eutback.s in categorical grants that helped inner cities, and 
with the temiiuation of neighborhood development projects and housing subsi- 
dies for the low-income. 

The new federalism was ushered in with much rhetoric about returning gov- 
ernment to the people; about strengthening the capacities of city halls to deal 
with local problems. In reality the new federalism is a giant step backward 
from the efforts of the late 1960's to devise urgently needed national urban poli- 
cies. Further it suggests that it is better to deal with national problems 
through thousands of uncoordinated local governments. 

We continue to be plagued with too much local government fragmentation 
and prejudices, particularly within metropolitan areas. The economies of scale 
and the expansion of opportunities for blacks and the poor can best be cap- 
tured through the consolidation and reorganization of metropolitan structures. 
This is another one of the minuses for revenue sharing. It has frozen the struc- 
ture of local governments for the foreseeable future. 

Were we to assume an optimistic posture about the program there are three 
sets of policies which must be worked out—in a coordinated way. They would 
embrace a form of general revenue sharing, block grants to further overall na- 
tional priorities, and categorical grants to meet specific needs of the disadvan- 
taged. A further possibility, which should not be overlooked, is to reduce the one- 
third share of the funds which now go to State governments, and channel those 
funds to the cities. 

The neglect of our cities, in terms of their own urgent needs, and in the bene- 
fits they provide to their metropolitan areas, compounds the problems of decay 
and deterioration and results in the increased segregation of schools, housing, 
and society in general. 

The black experience with general revenue sharing—if any lesson has been 
learned—should make it clear that the Federal Government cannot simply throw 
out billions of dollars to State and local governments with no strings attached— 
not if the rights and opportunities of all Americans are to be made secure and 
equal. 

Mr. ^loRRis. Tlie written statement tliat we are presenting is not 
intended to be a full response to this particular hearing. It is an article 
that was prepared for publication. I wish to submit it for the record. 

I am going to make summary remarks and then defer to Mr. Vail to 
describe to you their experience in their local community. First, the 
NAACP is on record in general opposition to the concept of general 
revenue sharing itself. Some of my recommendations are based upon 
the recognition that if we must have general revenue sharing, there 
are certain recommendations we are making. 

It has been our experience in working with NAACP branches 
throughout the United States over the past 3 years, that the program 
it?elf has had an adverse effect upon the rate of progress toward the 
achievement of full and equal rights in this country for black and 
other minorities. 

We are faced with the position of having to deal with thousands of 
local governments, rather than a central government, in terms of 



88 

ci\'il rifjhts enforcement and in providing equal opportunity in the 
use of Federal funds. 

The private sector including the NAACP, I am convinced, does not 
have the capacity to monitor how these local frovernments are expend- 
ing these funds in complying with nondiscriniination requirements. 

I would observe that when this act was passed most blacks in the 
Xation did not paj^ much attention to it, or were not generally aware 
of the provisions of general revenue sharinc:. <iud how it might affect 
their lives and opportunities and the benefits they may be entitled to 
under the program. 

The program lacks minimum standards to assure public participa- 
tion and the chance to influence spending decisions of local govern- 
ments. The planned and actual use reports are of very little value; 
even the ORS has admitted thev have difficulty in being able to trace 
and track the flow of revenue funds as it goes into local government 
budgets. 

So that has not been an effective means of providing information 
to the public so tliey can intelligently respond and participate in the 
local decisionmaking process. 

We have been deeply concerned with the large amount of research, 
which has been federally funded, to look into general revenue sharing, 
with the lack of black and other minority input in the research to see 
what the impact has been. This has been generally lacking in the re- 
search activities being carried out. 

We are also convinced that the ORS does not possess the capacity 
to assure the nondiscriminatory use of these fimds in all of the many 
local governments throughout the country. As it perhaps has been 
observed, their staff of five is totally inadequate to carry out the pro- 
visions of the act. Tliat includes their lack of capacity to follow up 
after investigations are completed and agreements made at the local 
level. We have often had to wait a period of fi months or more before 
investigations are concluded and some kind of findings or recom- 
mendations are made. 

The sjiending patterns of local governments clearly indicate to us 
that a very small amount of the funds are being spent for the benefit 
of disadvantaged people in the country, and almost none is expended 
to correct the imbalance of past discrimination. 

We have one instance in Las Vegas. Nev.. where funds were used to 
correct such an imbalance in streets and streetlights. This is very rare. 
Most of the dollare are going to capital expenditures for one-time 
projects, and generally to support police and fire department services. 
We note from the survev that, in fiscal 1974. $1.5 billion was spent na- 
tionally on that particular item, while less than 1 ])ercent of the funds 
were spent for social services to the poor and the aged. 

Recipient governments are continuing their racial discrimination 
practices in the hiring and promotion policies that they have been 
following. The funds which have been freed up thi-ough general rev- 
enue sharing has been a problem. Our local people have not found it 
possible to track funds and find just wliere the dollars are being freed 
up in their budgets and revenue sharing funds substituted for other 
purposes. 

The NAACP has been responsible for at least half of all of the 
racial discrimination complaints that have been filed. As of last June, 
the total amounted to 150 throughout the country. 
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One of our first complaints was the one Mr. Vail will describe in 
New Bern, N.C. In Dover, Del., we were able to overturn a 90-year 
practice of excluding blacks from the volunteer fire department. In 
Auburn, Ala., a private white academy had been utilizing the town's 
football stadium. Kevenue sharing funds provided money to paint a 
part of the football stadium. We were successful in getting the Office 
of Revenue Sharing to have this practice discontinued. The academy 
has stopped using the stadium. 

There are a number of other cases which I won't try to identify now 
for the sake of time. But I would share with you, in concluding, some 
recommendations we would like to place before you. "VVe believe there 
should be increased aid given to cities and small towns based upon 
need, such as poverty, the crime rate, and other deteriorating con- 
ditions. 

We suggest that the one-third allocation now going to State govern- 
ments could and should be reduced. A portion of those funds could be 
committed to regional structures where tliei-e are councils of govern- 
ment or regional clearinghouses. 

A priority in the implementation of areawide plans is very im- 
portant, especially where public service employment can be created 
on a metropolitanwide basis. 

In many cities, 40 to 50 percent of the land itself is not on the tax 
rolls of the local government. Revenue sharing funds should be used 
for the support of areawide transportation systems and fair share 
housing plans, so minorities could more easily reach places of employ- 
ment throughout metropolitan areas, and for otlier community devel- 
opment activities. 

I would suggest that State funds should be required to be spent pri- 
marily for the benefit of nonmetropolitan area-development, where 
housing and jobs and other services are needed in our rural areas. 
There should be a priority established for the spending of State funds. 

Public participation in the general revenue sharing program should 
require public hearings. There should be a clearer identification of 
general revenue sharmg funds in local government budgets and 
what it is actually spent for. There should be a requirement for State 
and local advisory committees to be created, and with some procedure 
to permit citizens to help select the representation that will serve on 
these advisory committees. 

We recommend that funding be authorized to provide administra- 
tive, technical, and legal assistance to these committees so they can 
respond and effectively participate in the decisionmaking process. 

We believe there should be a stiffer requirement for large cities and 
in regional structures that may be receiving general revenue sharing 
funds; whereby smaller governments that do not receive much of the 
funds—the same kind of requirement would not be needed. 

In the nondiscrimination provisions, we believe there should be a 
requirement for compliance by local governments in all of their opera- 
tions, rather than in just the use of genei-al revenue sharing funds; as 
a condition to qualify for GRS fimds. 

The committee may wish to consider the provision of authority to 
issue cease and desist ordere where discrimination is foimd in recipient 
government operations; and perhaps the establishment of an inde- 
pendent board or commission which would be responsible for assuring 
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nondiscrimmation and citizen participation requirements in the use of 
revenue sharing funds. 

We beUeve there should be a drastic increase in the civil rights 
enforcement and compliance staflf. We are suggesting that somewhere 
between 150 to 200 pereons would be the minimum that should be con- 
sidered if the Federal Government is going to assure and guarantee 
civil i-ights protections and equal benefit in the expenditure of funds 
at the local level. 

We suggest your consideration of authorizing the payment of finan- 
cial damages to be paid through legal actions, and for class discrimi- 
nation suits where loc^xl governments are found guilty of such prac- 
tices. Perhaps a provision for free legal aid, if actions arc brought by 
low-income or disadvantaged people who could not afford to bring 
such actions on their own. 

On spending priorities, we feel the fimds should be directed toward 
fulfilling national priorities with general categories for the way funds 
should be spent. Priorities should be geared, at this time, to job pro- 
ducing enterprises, to the assurance of social services to low-income 
and disadvantaged persons, and to encourage metropolitanwide pro- 
grams and services—especially to improve access to job opportunities 
and for business and commercial developments that would produce 
jobs. 

Also a major objective should be to reduce to a minimum what we 
consider to be local prejudices, and uncoordinated local govermnent 
spending without regard to regional or national needs and priorities. 

There needs to be established a priority spending category for pro- 
grams which help local governments to improve their local tax base, 
such as returning non-tax-producing properties to local tax rolls, and 
supporting economic developments that produce a gi-eater number of 
jobs and increased spending power withm metropolitan areas. 

On long-range funding, it is my view that throughout the country 
it is very difficult for local governments to plan ahead in terms of pro- 
viding needed human and social services. Most of the dollars they 
decide to spend are on one-time capital expenditures in their area,, 
rather than becoming involved in long-term funded programs which 
they are uncertain will continue from year to year. We feel some 
further consideration needs to be given to this approach providing 
there is an annual review and oversight authority written into the 
legislation. 

I would like to yield at this point and ask Mr. Vail to share with 
you some of his experiences. This was the first or second formal com- 
plaint filed with the Office of Revenue Sharing in the country, in 1973. 

Mr. Vail? 
Mr. EDWARDS. Mr. Vail, do you have a printed statement here? 
Mr. VAIL. My statement is mostly right out of my mind. 
Mr. EDWARDS. Proceed. 
Mr. VAIL. Thank you, members of the Judiciary Committee, and I 

am happy to be here today to let you know what is going on in our 
part of the country. 

My name is William A. Vail, president of the New Bern cliapter 
of the NAACP. I have been president of that branch for about 10 
or 12 years. I live in the county of Craven, the city of New Bern. We 
have a population of 62,5.54 with 37 percent being black and within 
the city of New Bern about 11,G60 with about 38 precent being black. 
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I filed these complaints because the city of New Bern got funds 
from the Office of Revenue Sharing for the buildino; of a park and 
recreation center at Parrot Park. Tlie reason I will say a park is 
because they really had in mind to build a park and recreation center 
at PaiTOt Park. But this particular park was in an all-white high class 
neighborhood out of reach for blacks. I will say, of most of the poor, 
lower income people and the blacks. So we had—I filed a complaint 
through the Office of Revenue Sharing. They came down and per- 
formed an investigation and they found at the time tliat the city of 
New Bern had not spent any funds at this particular time. 

I wrote the Office of Revenue Sharing another formal complaint. 
As soon as they spent a dime, I wanted this case to go througli. I knew 
it was a discriminatory practice that the city of New Bern had been 
using for years and they are still using. 

Mr. KLEE. How was the park inaccessible? Was it a long distance 
away ? 

Mr. VAIL. A long distance away and in an all-white neighborhood. 
Anyway they came down and negotiated with the city authorities 

and tne city authorities decided then that they would build two centers 
because—they really had promised us 15 to 20 years ago that they 
were always going to do something to our park when some money 
was available. 

Every time money would become available they would never think 
aboxit it. I have been to a board meeting and still was not successful in 
getting anything. One of my main complaints pertaining to the parks 
is the drainage system in the parks. After they decided to build two 
centers, they were supposed to fix our drainage within the parks and 
upgrade other facilities that had run down for the lack of maintenance 
in black neighborhoods. 

We are still suffering with water, flooding in our park—D. E. Hen- 
derson, while they put in maybe a $45,000 to $50,000 drainage system 
in their park—Parrot Park with large pipes and everything. We have 
been trying to get somebody to really look into that and see if we can't 
get equal facilities as far as recreation is concerned. 

The city was using revenue sharing funds for their fire department. 
Well, at that time they did not have any blacks in the New Bern City 
Fire Department. 

In fact the city of New Bern doesn't have blacks in any prestige type 
jobs, no administrative type jobs in city government wliich puts them 
in noncompliance of most any Federal program that comes up. But we 
had something to happen last year or year before last, the city had 
engaged in removing 13 fire alarm boxes out of an all-black community, 
placing them in a newly annexed community—Colony Estates, and 
even out of the city limits. 

T took this complaint forward to the city authorities and thoy met 
•with the fire marshal of the city. They engajred in meetings and at this 
particular board of aldermen's meeting they brought out that these 
boxes never existed, that these were imajrinary boxes. 

Have you ever heard of an imaginain* fire box? Well, anyway, that 
is what they said it was. I hanpen to be an electrician and have worked 
in this tvpe of work for over 30 years. 

I used to work for the citv of New Bern and had to keep up these 
same fire alarm boxes. By these boxes being taken out of black com- 
TTiunities, there have been two deaths because of people not being able 
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to find ways of sending in fire alarms. Telephones are scarce in this 
particular section and maybe if you could get a rundown on damage 
bv fire at Craven Terrace housing project with the housing authority, 
there happens to be a housing project pretty close, Gravel Terrace 
housing project, they have had more fire damages there since these 
boxes have been removed than at any other time. 

That facility is created by the govenmient, run by the city. That 
means the govenmient loses money every time one of their apartments 
burns. I have gone so far as to pro\ e to you that tliese fire alarm l)oxes 
did exist and 1 am lioping that soniebocly will be able to do something 
about it. 

I have collected pictures and here is one of the boxes and this was 
back in 1935 or 1936 and it shows a clear picture of the fire alarm 
boxes. This is one of the boxes that they said did not exist, and an 
imaginary fire alarm box. 

I have statements hero from citizens that have lived in these Jieigh- 
borhoods for over 50 years and been paying city taxes, that verify 
and gave me signed statements that these boxes exist. 

I wrote to tha Governor of our State about these fire alann boxes. 
Mr. EDWARDS. IS there a connection between revenue sharing and 

these fire boxes ? If so, I did not quite catch it. 
Mr. VAIL. Yes. Let me straighten this point out. The city of New 

Bern received revenue sharing money which they used in the city 
fire department. After it was discovered that these fire alarm boxes 
were missing, these fire alarm boxes could be replaced since you allow 
city and local government officials top priority on such things as jiublic 
safety. 

I fhink that was one of the main reasons I filed this complaint 
because lives were being lost. I have two statements here from two 
different ladies. I won't try to read them, but if you want copies, I 
will furnish you with copies. 

These are people that happened to l>e living in the neighliorhood 
where there was a life lost. Also I will give you a copy of residents 
that have lived in this particular community that have made state- 
ments that those fire alarm boxes did exist. 

Every one of these fire alarm boxes came out of a predominantly 
black neighborhood and they were placed into a newly annexed area. 
Colony Estates, an out of town neighborhood taking care of indus- 
tries like Stanley Tools, Inc. and a newly developed area. Colony 
Estates, where they have hoixsing where the rent is $200 a month and 
more. 

That area is called Colony Estates. Quit* a few people that live in 
this development have said I wish they would take these fire alarm 
boxes back and put them where they came from. 

Are there any questions that any of you would like to ask pertaining 
to these fire alarm boxes or statements that I have made ? If not, I will 
continue. 

Employment discrimination in the city of New Bern, we don't have 
any blacks in administrative offices operated by the city in the city of 
New Bern, nor on the county of Craven. We have a courthouse. No 
blacks work in the county courthouse. No blacks work in the city hall 
with prestige type jobs. Of course, we have a few blacks in the police 
department and that seems to be the only department witliin the city 
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tliat comes anywhere near within compliance of receiving Federal 
funds, not only revenue sharing but any kind of Federal funds. 

I think it is in the law that as far as equal employment opportunity 
not being enforced  

Mr. BUTLER. Mr. Chairman ? 
Mr. EDWARDS. Yes, Mr. Butler ? 
Mr. BUTLER. Funds went to the jBre department, revenue sharing 

funds? 
Mr. VAIL. Yes. 
Mr. BUTLER. Prior to your complaint, there were no blacks em- 

ployed in the fire department? 
Mr. VAIL. No. 
Mr. BUTLER. Are there blacks in the fire department now ? 
Mr. VAIL. Yes. We have two blacks in the fire department and 

two in the sheriff's department. The Office of Revenue Sharing so 
far as negotiating and getting the people to halfway do something, 
they have been pretty successful. 

But it has kind of been like—people say years ago our President 
Johnson said he had a way he could kind of twist Congressmen and 
Senators arms into getting what he wanted done for the good of the 
countrj'. Well, I think there has been a little bit too much arm twisting 
in enforcement of some of these laws, putting pressure on the Office or 
Revenue Sharing—refer to newspaper clipping dated September 19, 
1!)73—to keep them from going tfirough with these complaints. 

For instance when I first took out these complaints—I will get 
around to another thing because this is a pretty hot issue and maybe 
you miglit hear about it later on. Anyway, the Office of Revenue 
Sharing has not been able to really enforce the laws because of intim- 
idation by representatives of Congress I have been intimidated in ap- 
pearing before these different boards, city board of aldeiinen and the 
recreation commission, 12-member board—9 whites, 3 blacks. 

Mr. BUTLER. You did wind up with two parks, did you not ? 
Mr. VAIL. We already had two parks. The improvements—we needed 

and a center. 
Mr. BUTLER. As a result of your complaints ? 
Mr. VAIL. We found out—we wound up with two recreation centers 

but the parks that the centers are located on, the parks that the 
recreation centers are located on, Parrot Park in a predominantly 
white neighborhood was a wooded area that they had to put bulldozers 
in there to clear it off. They have created a ballfield, drainage system, 
lighting and everything Avhere in the black park, we already had 
a lighted liallHekl, and some facilities in the park. 

We did not have the buildings. 
Mr. BUTLER. You got the buildings ? 
Mr. VAIL. We have got the buildings under construction. 
Mr. BUTLER. And j-ou got the building as a result of  
Mr. VAIL. As a result of the revenue sharing negotiation. 
Mr. BUTLER. Were there any revenue sharing funds at the court- 

house ? 
Mr. VAIL. In the jail. 
Mr. BUTLER. AS a result of that, the employment of blacks changed ? 
Mr. VAIL. Yes. 

62-331—75 7 
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Mr. BuTijiR. The revenue sharing funds went into your fire depart- 
ment, your police department. Anywhere else? 

Mr. VAIL. I don't know. 
Mr. BUTLER. When did you make the Revenue Sharing Office aware 

of your dissatisfaction with respect to the fire alarm boxes? 
Mr. VAIL. Tliat was last year. 
Mr. BUTLER. YOU do not know what disposition was made of that 

one? 
Mr. VAIL. "VVe never heard about that other than it had not been 

resolved. I got a letter from the Governor of the State and he said 
that that was a local matter, that that would have to be straightened 
out with local government. 

Mr. BUTLER. I wanted to be aware of exactly what you are saying. 
It sounds to me like you have gotten pretty good help. 

Mr. MORRIS. The original complaints were filed with the Office of 
Revenue Sharing in June 1973. Last year, in 1974, the city chose 
to remove the fire alarm boxes primarily in the black community. Mr. 
Vail has confirmed that that is where they were taken from. 

Some were reinstalled in predominantly white areas and outside 
the city. Since these boxes have been removed there have been how 
many deaths of blacks and citizens that have not been able to get 
quick firesen'ice? 

Mr. BUTLER. I am trying to find out where it is in the procedural 
process. 

Mr. MORRIS. That has not been resolved. 
Mr. BUTLER. Thank you very much. 
Mr. VAIL. Being president of the local branch of the NAACP and 

you all having a law pertaining to harassment and intimidation. I 
wrote the ORS about the type of intimidation—the way the city 
treats me in these different meetings. 

T have had intimidations bv citv authoi-ities, the city attorney, and 
I have also had quite a bit of intimidation by members of the recrea- 
tion commission. I want to let you know just how the city is set up. 
The city attorney is a paid man who gets about $25,000 or $30,000 a 
year plus $50 for every meeting and he is in charge of delinquent tax 
foipclosnres and like that. 

He lias an office way off from the courtliouse and they foi-e<'losed on 
more black property than white. TJicv must have made a law that 
maybe after a couple of years or 2 years tliat they can foreclose on 
black property at anA'tinie. It sooms as if eveiy time I would go to a 
meeting I would get a letter from the city attorney where I have lived 
in tiie city and I have worked in the city hall wliei-e the tax office is 
located from 1957 to 1961 and I do know people that tlier tax has been 
bi'liiiid 15 and 20 years and you never lieai- their names called. 

But I got a piece of i>appr from the city attorney's office which he 
had written down in parenthesis tliis is an updated account which has 
not been paid since November 1973. 

This is 1975. Let's tnke action on this. Now this happened one day 
after I go to a meeting figlitiiig about these fireboxes and all. This 
type of intimidation bv a city attorney and city authorities I feel 
that it should be stopped. 

You don't find many people really who are going to try to fight 
discrimination. The citv and local government and State and Federal 
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Governments. If this committee would put more teeth in not only the 
Office of Revenue Sharing but any other Federal agency, give them 
teeth in enforcing the law some of these complaints would never be 
filed. 

All laws are good but if you don't have a police department to 
enforce them they are not worth 2 cents. I appreciate talking with you 
all and I think that should wind up everything. Are there any 
questions ? 

Mr. EDWARDS. Mr. Drinan ? 
Mr. DRINAN. NO questions. 
Mr. EDWARDS. Mr. Butler? 
Mr. BUTLER. NO questions. 
Mr. EDWARDS. Mr. Dodd ? 
Mr. DODD. NO questions. 
Mr. EDWARDS. MS. McNair ? 
Ms. MCNAIR. Have you had an ORS case that has been closed? 
Mr. VAIL. NO cases have been closed. 
Ms. MCNAIR. I have a record of a May 20 letter from ORS to New 

Bern stating that your case was closed on that date, that the city was 
in compliance and that it was in fact adequately dealing with your 
complaint regarding the parks, employment, and so forth. 

Now, one of the commitments made by the city as I understand it, 
was that after they got that first noncompliance letter, they were 
going to undertake a maintenance program to clean the canals around 
your park, around the park in the predominantly black neighborhood. 

What I want to know is whether or not as a result of that case being 
closed on May 20 you have any more open dirty canals that had been 
alleged to be snake infested. 

Have they cleaned those canals as they promised ? 
Mr. VAIL. I am glad you asked that question. It had slipped my 

mind that I had gotten a letter from them that they had closed out 
this particular thing. I had written HUD that the city of New Bern 
was in noncompliance and that they hadn't lived up to their commit- 
ment to ORS in cleaning these snake-infested canals and upgraded or 
built miniparks in black neighborhoods. The city of New Bern was 
at that time trying to get a release of funds for a community develop- 
ment block grant, where citizens felt this location of project was a con- 
flict of interest for Mayor Thiva. Some more arm twisting. ORS 
turned the city loose so that it could get this community development 
block grant approved. Our park still floods, our church and school 
yards still flood over tliough the city constructed another water tank 
with ORS funds at a cost of $2o0,000. Thas was unnecessary in west 
New Bern where most of these funds are spent in high-class neighbor- 
hoods. 

The snake-infested canals are still there. The canals have not been 
cleaned. 

Ms. MCNAIR. On the construction of the recreation centers, is that 
going along? Was the commitment that there be simultaneous con- 
struction ? 

Mr. VAIL. They kept a crew working all year on the all-white jiark 
until I wrote back to the Office of Revenue Sharing again to let them 
be aware. 
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Ms. MCNAIR. But is it not the case that, with respect to that recrea- 
tion center construction and with i-espect to tliat canal cleaning, your 
case is closed ? 

Mr. VAIL. It is closed but the work has not been done. Not only the 
canals have not been cleaned, in the parks, but the drainajcre problem 
and the updating of many parks—there were no miniparks put into the 
whole black community. 

We only have one minipark and it consists of two swings, two 
seesaws and one basketball goal. They bus our kids to the white 
community for our kids to play an hour and then they bring them 
back to day care centers and their neighborhood. 

Mr. EDWARDS. Mr. Klee ? 
Mr. KLEE. Mr. Morris, I would like to get on the record the position 

of the NAACP with respect to the "making up for past discrimina- 
tion" regulation of ORS; in sjiecific 31 CFR section r)1.32(a) (4), 
which states that recipient governments shall not he prohibited by 
tliis section from taking any action to ameliorate an imbalance of serv- 
ices provided to any geographic area within its jurisdiction if the 
purpose of such action is to overcome prior discriminatory practices 
or usage. 

This is to be read in the context of the statute which provides that 
no person on the grounds of race shall be excluded from participation 
in or be denied the benefits of or subjected to discrimination imder 
any program funded by revenue sharing funds. 

Is it your position that a program to remove the effects of past dis- 
crimination can actively favor a minority group to the extent of 
excluding a nonminority group from the benefits of the program? 

Mr. MORRIS. If its purpose is to correct past practices that existed 
because of discrimination? 

Mr. KLEE. Your position would be to support the legal point of the 
ORS with respect to a camp that was set up for Indian children and 
excluded children of all other racial groups. You would think that a 
program like that insofar as it discriminated against young white 
children who had never discriminated against anybody in their life- 
time, you think that is permissible? 

That program comes within the meaning of the statute? 
Mr. MORRIS. I am not familiar with the case you are speaking of, 

the Indian situation there. But I would have some concern if the 
use of these funds were used to supjwrt a program that would exclude 
iinvone l)ccause of their race or national origin. 

I am not familiar with the case you are citing. 
Mr. KLEE. Take it as hypothetical. If a town wanted to set up a 

camp to redress prior discrimination and they provided only one racial 
group could attend that camp, do you think that the regulation goes 
as far as to allow that? 

Mr. MORRIS. Is tliis an Indian reservation you are referring to? 
Mr. KLEE. Make it any hypothetical you want. 
ISIr. MORRIS. On a hypothetical case 1 would not believe that the 

program should exclude anyone because of their race in the process 
of correcting for imlialance or past practices of discrimination. It 
should not exclude or be limited to persons of just one particular racial 
background. 
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Mr. KLEE. SO you think that the statute, with its jreneral h\n<Tuage 
about no person being discriminated against, limits the past dis- 
crimination reguhition that I cited; you support tliat. 

Air. MORRIS. Yes. 
Mr. BUTLER. Basically I have the impression that given the choice 

j-ou would prefer that we not have a general revenue sharing program, 
correct ? 

ilr. MORRIS. Correct. 
Mr. EDWARDS. Mr. Morris, Mr. Vail, thank you very much. 
(3ur final witness is Under Secretary of the Treasury, Edward C. 

Schmults. 
Mr. Sclimults was formerly General Counsel of the Department of 

llic Treasury and is intimately acquainted witii the revenue sharing 
])i-ogram. Accompanying Mr. li^climults is Mr. John K. Parker, Acting 
Director of the Office of Revenue Sharing. Until recently, Mr. Parker 
held the position of Deputy Director of the Office of Kevenue Sharing. 

Gentlemen, we thank you for coming and you may proceed with 
your statement. 

TESTIMONY OF EDWARD C. SCHMULTS, TINDER SECRETARY OP THE 
TREASURY, ACCOMPANIED BY JOHN K. PARKER, ACTING DIREC- 
TOR OF THE OFFICE OF REVENUE SHARING 

Mr. SCHMULTS. Thank you, Mr. Chairman. 
Mr. EDWARDS. Mr. Butler? 
Mr. BuTi-ER. I welcome the gentleman from the Treasury Depart- 

ment. General revenue sharing has been a welcome addition to our 
grants-in-aid. This program has done a good ;job in i>erforming tlie 
basic tasks set out for it by Congress. Returning responsibilities to 
elective officials of general pur^wse State and local governments; help- 
ing to put fiscal resources where need is, and providing assistance free 
of the redtape and bureaucracy associated with categorical grants. 

Because I view revenue sharing as a basically successful program, 
I support the administration's efforts to renew it. Our States and lo- 
calities need to know now about the future of this program so that 
tliey can rationally plan their fiscal year 1977 budgets. 

Despite the overall effectiveness of the program in doing what it 
was intended to do, it is wholly appi*opriate that the Congress con- 
tinue to examine its operation in the light of experience. No Federal 
activity, especially one so important and costly as this one, should 
escape careful, regular scrutiny; therefore, this hearing today can 
serve a very useful purpose. 

It has always been clear that Congress and the administration in- 
tended that the State and Local Fiscal Assistance Act not serve as a 
means by which to avoid Federal noiidiscrimination standards. The 
nondiscrimination provisions of the act are clear and generally 
adequate. 

It is my judgment that the Treasury Department has been con- 
scientious and innovative in trying to deal with the massive job of as- 
suring nondiscrimination in a program involving 39,000 jurisdictions. 

It has sought to utilize existing Federal and State resources, infor- 
mational efforts among recipients and citizens, as well as its own small 
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staff, in meeting its responsibilities. As more experience is gained, it is 
likely that this well-conceived plan will prove increasingly effective. 

I am especially grateful that another large Federal bureaucracy 
lias not been erected in the Office of Revenue Sharing. This would not 
only contradict the essential thrust of the program but would be an 
additional burden on the taxpayer. 

We have learned in the past that additional bureaucracy docs not 
necessarily guarantee better protection of individual rights, and pre- 
sents certain dangers to those rights. 

I am hopeful that today this subcommittee can explore with the 
representatives of the Treasury ways of improving upon revenue shar- 
ing civil rights compliance within the broad outlines of the cun-ent 
approach. 

Mr. ScHMULTs. Thank you for those remarks, Mr. Butler. We are 
delighted to hear them. 

Mr. P^DWARDS. Without objection the entire statement will be in- 
cluded in the record. We would appreciate it if you could summarize 
your statement, Mr. Schmidts. 

[The prepared statement of Mr. Sclimults follows:] 

STATEMEITT OF KDWABD C. SCHMITLTS, UNDEB SECRETAKT OF THE TREASUBT 

Mr. Chairman and Members of the Subcommittee, I am pleased to be here 
today to testify about the civil rights implications of the General Revenue 
Sharing program. I recognize the Importance of these hearings. The requirement 
that there be no discrimination in the use of shared revenues is of central im- 
portance to the successs of this new type of Federal inter-governmental assist- 
ance. It is absolutely essential that Federal funds supplied through revenue 
sharing are not used to support any program or activity that discriminates 
against any of our citizens. 

I am familiar with at least some of the issues which these hearings will ad- 
dress. I have been closely concerned with the revenue sharing program for over 
a year now. In a recent Departmental reorganization, my office, that of Under 
Secretary of the Treasury, was assigned general responsibility over the Office 
of Revenue Sliariug. I also served as chairman of an inter-agency task force 
which reviewed the revenue sharing program and made recommendations con- 
cerning its renewal. 

The nondiscrimination requirement underlying revenue sharing is clearly and 
definitely stated in the Act that authorized the program. Section 122 of the 
State and Local Fiscal Assistance Act of 1972 provides that there shall be no 
discrimination on the grounds of race, color, national origin or sex in any pro- 
gram or activity funded in whole or part wltli shared revenues. The specific 
proliibition against sex discrimination is one that was not included in the pro- 
tections provided in prior Federal programs. The revenue sharing act then 
outlines the steps that can be taken by the Secretary of the Treasury and the 
Attorney General in assuring compliance with the nondiscrimination provision. 

The Administration's review of the revenue sharing program led us to propose 
one important change in the nondiscrimination provision of tlie present statute. 
H.R. <>.'>.">8, the Administration's renewal bill specifically sets forth the remedies 
available to the Secretary of the Treasury to assure that shared revenues are 
not used to support discriminatory activity. 

The proposed renewal .statute specifies that where discrimination is found 
tlie Secretary of the Treasury will have the option of withholding the entire 
amount of a recipient's entitlement or of limiting the withholding to those 
funds directly involved in the discriminatory program. The Secretary is also 
specifically authorized (1) to terminate the eligibility of a jurisdiction to 
receive future payments and (2) to require repayment by a jurisdiction of 
revenue sharing funds expended in a discriminatory program. 

Two ends would be accomplished by these changes. First. It is arguable that 
the present statute, through references to Title VI of the Civil Rights Act of 
1964, limits withholding and termination to the local program for which there 
has l)een a finding of noncompliance. It can also be argued that since Title VI 
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does not authorize repayment, the existing GRS statute would not permit this 
either. As a result, present revenue sharing regulations, l>y authorizing these 
remedies, might be said to exceed what is permitted under the present law. 
The change proposed would explicitly authorize both actions. Our primary goal 
here is to eliminate possible confusion  and counterproductive  litigation. 

The second end that would be served by the proposed amendments would be 
the establishment of a more flexible, usable tool for enforcement. In eases where 
it is appropriate to withhold only part of a jurisdiction's entitlement, such action 
lessens tlve unnecessary harm caused to citizens benefiting from funds not 
utilized in a discriminatory manner. It should be noted that the Secretary could 
withhold all shared revenues going to a jurisdiction should there be any doubt 
about which portion of the entitlement was being used in violation of the act. 
This sanction could also be applied where recipients purposely redirect revenue 
sharing funds in relation to their own revenues in order to avoid compliance. 

To enforce the nondiscrimination requirement of the revenue sharing statute, 
the Office of Revenue Sharing has developed a civil rights compliance program 
in which internal resources are buttressed through a system of cooi)erative 
arrangements with other Fetlerai compliance agencies, with State human rights 
agencies, and with State audit offices. This approach has four general benefits. 
First, it enables ORS to supplement its own capabilities with resources provided 
by compliance agencies with similar interests and overlapping program respon- 
sibilities. Secondly, it contributes to the coordination of existing civil rights com- 
pliance programs. Thirdly, it provides a better means of dealing with the enormous 
jurisdictloual and functional scope of revenue sharing. Finally, by utilizing State 
and local resources to the extent feasible, It reaffirms the basic thrust of the 
revenue sharing program. 

The Treasury Department and the Office of Revenue Sharing do not plan to 
relinquish the ultimate responsibility for assuring nondiscriminatory use of 
sliared revenues. While we are utilizing resources made available by others, we 
feel that we have the responsibility to monitor the effectiveness of the cooperative 
efforts that other agencies are making in our behalf. Furthermore, we believe 
that we must retain the responsibility of making final determinations in revenue 
sharing compliance cases. To completely shift compliance responsibility to 
another agency would insulate us from controversy. We do not believe, however, 
that such a course of action would promote effective enforcement of the non- 
discrimination requirement of the revenue sharing statute. Other Federal 
agencies to which resiwnsibillty for revenue sharing civil rights matters might 
be transferred, such as the Justice Dei>artment or the Equal Employment Op- 
portunity Commission, have their hands full with their own programs and 
caseloads. Justice, furthermore, is organized to deal with civil rights problems 
through litigation, rather than the administrative process. Both elements are 
clearly important parts of a total Federal civil rights .strategy. 

The number and nature of recipients and the degree to which funds are 
spread among State and local functional activities make civil rights enforce- 
ment under revenue sharing a somewhat unique undertaking—an undertaking 
that is different from most program concerns of other compliance agencies. 
Finally, if the Office of Revenue Sharing were not to continue to have resixm- 
sibility for civil rights determination, there would still be need for extensive 
coordination between whomever were to assume such responsibility and ORS 
in its role of administering and auditing the underlying revenue sharing 
program. 

Despite our efforts to make u.se of existing outside civil rights compliance 
resources where appropriate, we recognize that primary resi)onsibility still 
rests with our small ORS staff. The Office of Revenue Sharing has an authorized 
staff of 108 for Fiscal Year 1976. As of the present, we have about iK) full time 
employees. There are thirty positions in the ('ompliance Division. In the civil 
rights area, the efforts of five ORS civil rights specialists (a number which 
will be increasing to ten during FY 1970) are supplemented by tho.se of fifteen 
Compliance Division auditors and .six lawyers from the Office of Chief Coun.sel. 
Further, the Intergovernmental Relations Division with nine profes.sionals and 
the Public Affairs Manager play an important role in informing recipient gov- 
ernments of their civil  rights responsibilities and citizens  of  their right.s. 

Those involved In ORS civil rights efforts have many responsibilities. For 
example, they must react to complaints, as.slst with court cases, deal with proli- 
lem situations brought to light tlirough information generated outside of ORS, 
spotchect; on and improve the operation of various cooperative relationships, 
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and continue to publicize the nondiscrimination requirements of the program. As 
part of its responsibilities, the civil rights branch of the ORS Compliance Division 
had conducted 51 field reviews and 13 reviews of investigations by other Federal 
agencies as of mid-September, 1975. Our civil rights caseload is a substantial one 
and there is a significant backlog. As of September 30,1975, ORS had received 177 
civil rights cases, of which 49 had been resolved. This 177 was part of a total of 
around 630 compliance cases of all sorts. 

We have believed for some time that the efficiency of our complaint resolution 
process could be Improved, and we have been working hard to do so. The addition 
of more civil rights compliance ofiicers to the staff is one important step in this 
direction. Further, we have developed an improved case workload control system 
to help keep track of the status of various cases and let us know which ones 
need priority attention. Tliis system also gives us the capability to analyze our 
caseload from the standpoint of more efficient utilization of staff. 

Other improvements in procedures which ORS is making are reorganization of 
its staff; greater formalization of working procedures: better record keeping; 
and improvement of the violation determination letter which goes to a recipient 
government found not to be in compliance. 

Besides acting on complaints, the Office of Revenue Sharing has long been aware 
of the need to develop better means of identifying Instances of discrimination. 
ORS is currently in the process of developing the capacity to utilize statistics 
on employment derived from the EEO-4 forms and from Census labor force data 
to identify potential employment discrimination. Of course, one key element 
of ORS's various cooperative agreements is to identify situations where there 
may be discrimination. 

The Office of Revenue Sharing has signed formal cooperative agreements with 
the Equal Employment Opportunity Commission, the Department of Justice, 
and the Department of Health, Education, and Welfare. Efforts are being made 
to negotiate an agreement with the DeiMirtnient of Housing and Urban Devel- 
opment. Procedural Implementation of the EEOC agreement is being worked 
out. The EEOC has already issued Instructions to its regional offices about new 
procedures. The HEW agreement will soon be fully implemented at the field level. 

At this stage in the process, tlie cooperative agreements ORS has entered pro- 
vide for the exchange of compliance Information, the coordination of investiga- 
tions and negotiations, and joint enforcement action. It is quite po.ssible that in 
the future there will be a complete substitution of investigative effort on a case- 
by-case basis and agreement to mutually rely on the subsequent fact finding 
needed to make compliance determinations. 

Cooperative agreements have already yielded several important benefits: 
Access to EEOC complaint information by auditors working under ORS State 

audit agreements: 
Exchange of ORS 15-day initial notification letters and HEW Title VI com- 

pliance Information: 
Nineteen civil rights reviews either have been conducted Jointly with Justice 

or conducted for ORS by Justice. 
The Office of Revenue Sharing Is also utilizing State human rights agencies as 

a source of compliance Information and investigative and monitoring support 
Ten agreements have been signed with State "706 agencies." These are State 
State law before proceeding itself. EEOC also gives finding by "706 agencies" 
"substantial weight" in Its own deliberations. ORS has established working rela- 
tionships with two State human rights agencies that have not been certified bv 
the EEOC. 

The ORS—State human rights agency agreements generally provide for the 
exchange of compliance information, and for cooperation and coordination in 
investigating complaints and monitoring compliance. The Office of Revenue 
Sharing gives "substantial weight" to the findings of EEOC certified State 
agencies but is retaining responsibility for making its own final determination In 
compliance cases. 

The Administration is aware that some State human rights agencies have 
limitations in their cnpacit.v to help with revenue sharing civil rights enforce- 
ment. Yet we believe that greater results can be achieved through cooperative 
action than through completely independent and uncoordinated efforts. Further, 
there is the ijossibility that coordination with ORS will give these agencies—as 
well as ORS—greater ability to successfully resolve discrimination issues. 

There have already been several instances where investigations by State hu- 
man rights agencies have been part of the basis for an ORS determination of 
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noncompllance. ORS, on its part, supplies copies of "15-day letters" informing 
recipients of allegations of discriminatory conduct, to the State agency con- 
cerned. ORS has also supported State agency efforts to obtain information from 
local governments. 

A third element in ORS's efforts to supplement its own compliance resources 
with those already in place, is its system of agreements with State audit agen- 
cies. Forty-three States are covered by agreements that involve the auditing 
of forty State governments and approximately 15,000 local governments. Approxi- 
mately 50 percent of all GRS allocations are covered by these agreements. 

Viider most ORS-State audit agency agret!ments. State audit offices assume 
responsibility for auditing the use of shared revenues by State and local agencies. 
Often, also included is a review of the worlj of Independent Public Auditors em- 
ployed by localities. Essentially the State auditors expand their own audits to 
Include General Revenue Sharing funds and to incori>orate the standards of the 
ORS Audit Guide and standards for Revenue Sharing Recipients. The degree of 
coverage of State, local, and independent Public Auditor audits varies from one 
agreement to another. 

On the local level about 32 percent of funds and 30 percent of recipients nation- 
wide are audited by Independent Public Auditors. The work of some of these is 
reviewed by cooperating State agencies. Many Independent Public Auditors also 
utilize the ORS Audit Guide. 

One part of the ORS Audit Guide is a checklist of civil rights questions which 
the auditor is to cover. Reports of audits which have detected noncompllance with 
various standards of the Audit Guide are sent to ORS for review by the audit 
staff of the Compliance Division. 

While the potential of the audit system as a means of detecting civil rights 
violations is evident, to date it has been of limited success in serving this func- 
tion. We hope to he able to improve its ability to do so. Nevertheless, the existing 
audit system performs well in carrying out its other functions. It appears to be 
the best way available to assure that the basic legal and financial requirements 
of the State and Local Fiscal Assistance Act are observed. ORS auditors also 
compliment the efforts of the civil rights compliance staff by providing necessary 
information on the placement of shared revenue by recipients and by assisting 
in on-site investigations. 

There is one final aspect of the Office of Revenue Sharing strategy to combat 
discriminatory use of shared funds which should not be overlooked. This is the 
diligent effort by ORS's Intergovernmental Relations and Public Affairs Divisions 
to inform the 39,000 recipient jurisdictions of their civil rights responsibilities, 
and to inform citizens of their rights under the Act. This role is important 
since many recipients otherwise would have limited contact with the Federal gov- 
ernment and little interest in national civil rights standards. 

I would like to list some of the major efforts ORS has made to this end: 
Bi-monthly publication of the Reve-news newsletter, the last three issues of 

which have included major civil rights articles. (Distributed to Congress, media, 
interest groups and associations.) 

Letters accompanying entitlement checks during Entitlement 5 all contained 
civil rights information for recipients. (Distributed to all recipient govern- 
ments. ) 

Distribution of 160,000 copies of the pamphlet "Getting Involved" containing 
important civil rights material. (Distributed to recipients with populations over 
5.000, organizations and as.sociations, media.) 

Publication of the immphlet "General Revenue Sharing and Civil Rights". (Dis- 
tributed to all recipients, to organizations and associations, at conferences.) 

Development with EEOC of a guidebook for recipients to use to eliminate dis- 
crimination. (In the process of development.) 

Participation by ORS staff in panel groups and as speakers at around thirty 
human rights oriented gatherings between May, 1973 and July, 1975. 

Participation by ORS in Intrastate training project meetings, with public 
nfflcial.s and organiz;itions, where civil rights has been an important asi)ect of 
the program. 

I.«tters notifying all local governments in States where agreements have been 
signed by ORS with State human rights agencies. 

Participation by ORS as an exhibitor at conventions of civil rights groups. 
News releases and fact sheets noting civil rights issues. 
Develoi)ment of a network of contacts among officials, citizen groups. Internst 

groups and others at both the State and local levels to help publicize civil rights 
information and answer inquiries. 
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We woulil not claim that all governments liave been fully appraised of GRS 
nondlscTimination requirements and all individuals of their rights under the 
GRS Act. We would, however, maintain that given the enormity of the task and 
available resources, we have made a serious attempt to do so. 

I have tried to describe some of the way-s in which the Office of Revenue Sharing 
has sought to carry out its civil riglits responsibilities. We are aware that there 
is need for improvement in some aspects of our compliance program. We have, 
for some time, been working to develop ways to strengthen our efforts. We 
have looked into the criticisms and ad«ce offered by a wide range of sources: 
the reix>rts of tlie United State.s Commission on Ciril Rights; reports of and 
interviews witli tlie General Accounting Office; National Science Founda- 
tion—sponsored studies; the reports of the National Clearinghouse on Revenue 
Sharing; tJie Urban League's review; hearings before this and other Congres- 
sional committees; contact with the Justice Department, Equal Emjiloyment Op- 
portimity Commission and Federal grant agencies; conferences with and corre- 
spondence from civil rights groups; and comments received on proposed regula- 
tions. In addition to these outside sources, civil rights compliance was a subject 
considered last year by a Treasury Department management study team in a man- 
agement report on ORS furnished to you. We are currently completing another 
internal study with the primary purpo.se of identifying further improvements in 
our compliance sy.stem. We will make this report available to the Subcommittee 
as soon as it Is completed. 

We are addressing a number of serious civil rights issues. We will undertake 
the operational improvements that I cited earlier. ORS will soon be getting 
some of the additional staff that it badly needs. In noting thi.s, I do not mean to 
imply that we are going to be able to satisfy all the criticisms that have been 
raised about the revenue sharing civil rights effort. For example, there are some 
critics who would like to have ORS itself closely monitor the activities of all 
30.000 recipient governments. This would take a huge, new compliance nppara- 
tu.s. It would mean a significant intru.sion into the day-to-day operation of every 
State and local government in America. 

One analyst has estimated that it would take 7.800 auditors to conduct an 
annual audit of every recipient. Whether a Congre.ss, which granted only five 
of the twenty-six additional ORS compliance positions requested by the Presi- 
dent for Fiscal Year 1!>7.5 and eleven out of twenty-one positions requested for 
Fiscal Year 1976, would be willing to commit the resources that would be 
required to carry out such a program is open to question. It is our own view that 
the cooperative arrangements that I previously described will go a long way 
in accomplishing a similar result. 

An issue closely related to whether a substantiallv greater Federal monitor- 
ing effort is needed is the question whether the nondiscrimination yirovisions of 
the revenue sharing statute .should apply to all resources of a recipient juris- 
diction. At the basis of this recommendation is the argument that all money, 
including shared revenues, is fungible and that effects of the uses of shared 
revenues may be diverse. Wliile this argument is not unreasonalde. it should be 
noted that money derived from other Federal programs also releases otlier re- 
sources at the State and local level for u.se at tlie discretion of the recipient. 

It is clear that the Congress in enacting the State and Local Fiscal Assistance 
Act intended that Its nondiscrimination provision apply onlv to programs or activ- 
ities funde<i in whole or part with revenue sharing money. Where it was intended 
that indirect impact be accounted for, as in the ca.se of the restriction against 
using revenue sharing to meet the matching requirements of other Federal i>ro- 
grams. this was specifically stated in the statute. In Mnt11iru-H r-t. Mnnnrll a 
Federal Court said that another use limitation, that establishing local priority 
expenditure categories, did not anply to legitimately freed-up local funds. While 
making .such a ruling, the court disallowed an accounting manipulation designed 
to circumvent the Act. 

In considering the issue of whether Section 122 should be extended to include 
all a recipient's resources, one should note that there has been no suggestion by 
any commentators that States and communities have been allocating their reve- 
nue sharing funds to activities with limited civil rights implications to avoid 
responding to the GRS nondiscrimination standards. 

If the nondiscrimination provision of the revenue sharing act were to apply 
to all resources of a jurisdiction. Congress should make an explicit decision to do 
so in full awareness of the implications it has for the General Revenue Sharing 
program and the need for a large Federal compliance apparatus. To Ignore the 
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latter would make such a change a hollow gesture. Revenue sharing was designed 
to provide generalized no-strings Federal assistance to State and local govern- 
ments. While a major concern was that the funds made available not go to sup- 
port discriminatory activity the program was not enacted primarily as a civil 
rights initiative. There are Federal, State and local statutes and there are civil 
rights* agencies at all levels of government whose main tasli is to eradicate 
discrimination. 

Revenue sharing does further Federal civil riglits efforts. Tlie program con- 
tributes to the general civil rights goals of the Federal government by making 
Federal standards applicable to many additional jurisdictions and areas of gov- 
ernmental activity. While awareness of these national standards may largely 
l>e brought about through informational efforts rather than Federal mandate, 
it is conveyed just the same. Further, the civil rights efforts of other Federal 
agencies, such as the Equal Employment Opportunity Commission, and the 
efforts of State human rights agencies are being strengthened through exchanges 
of information with ORS and through the sanctions that are available if shared 
revenues are found to l)e involved in a i>rognim that they are investigating. 

Finally, evidence appears in the NSF-supported study, "Civil Rights Under 
General Revenue Sharing" and the most recent report of the National Clearing- 
house on Revenue Sharing that some governments have used their GRS entitle- 
ments to redress the impacts of past discrimination. 

There are two other important ways, aside from its compliance efforts, in 
which the General Revenue Sharing program has benefited minorities and the 
underprivileged. We think that decisions about the use of GRS entitlements as 
well as concern that funds not support discriminatory activity have lead to 
greater involvement in community affairs at the State and local levels by civil 
rights organizations. About one-half of the revenue sharing civil rights com- 
pliance cases have been initiated l)y organizations. The publicity and public par- 
ticipation requirements of the Act have fwused attention on revenue sharing 
spending decisions. They have enabled citizen groups to get a better perspective 
on tile political processes in their communities and on where to "weigh-in" with 
their views. 

Secondly, the Administration is confident that revenue sharing funds them- 
selves are of much greater benefit to the poor and minorltes than may appear at 
first glance. We know that low income States and urban centers receive larger 
than average per capita GRS allocations. States spend large portions of their 
GRS funds on education. Social concerns are addressed by some capital expendi- 
tures reported by recipient governments. Expenditures made in functional areas 
such as transportation, health, or environment often benefit the poor and the 
aged. Finally, the presence of revenue sharing money frees up State and local 
resources for programs to meet human needs. 

In conclusion, the Administration feels that revenue sharing furtliers the goal 
of assuring equal treatment for all our citizens. We think we have been innova- 
tive in our responses to the important task that I have outlined. We need a larger 
civil rights staff at the Ofiice of Revenue Sharing. We need to utilize that staff 
more effectively. We must continue our efforts to derive greater assistance from 
tlie cooiierative arrangements we have with other agencies. There lin ve been sliort- 
comings during the first three years of the revenue sharing program, but we 
are confident that these will be overcome and that General Revenue Sharing can 
do a better job in attaining our National civil rights goals. 

Mr. ScuMULTS, Thank you, Mr. Chairman. I would be happy to 
summarize my statement. The full text, I understand will appear in 
the record. 

First of all, I tliink the requirement that there be no discrimina- 
tion in the use of general revenue sharing: funds is of central im- 
portance to the success of this new type of Federal intergovernmental 
assistance. It is absolutely essential that Federal fimds supplied 
through revenue sharing are not used to support any program or 
activity that discriminates against any of our citizens. Let there be 
no doubt that we share this common goal. 

With respect to my own participation, I have been involved with 
the revenue sharing program for over a year now. In a recent depart- 
mental reorganization, my office, that of the Under Secretary of the 
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Treasury, was assigned general responsibility for the Office of Reve- 
nue Sharing. I also served as a chairman of an interagency task force 
which reviewed the revenue sharing program for the President and 
made recommendations as to its renewaE These have been incorpo- 
rated in the administration's bill introduced in the House and the 
Senate. 

We believe that the nondiscrimination requirement underlying reve- 
nue sharing is clearly and definitely stated in section 122 of the State 
and Local Fiscal Assistance Act of 1972. It provides that there can 
be no discrimination on the grounds of race, color, national origin, or 
sex in any program or activity founded in whole or in part with shared 
revenue. 

The specific prohibition against sex discrimination was one that 
was not included in prior Federal statutes. We think the provision is 
a good, strong provision. Notwithstanding that, we have proposed an 
im|)ortant change and improvement in that section. We urge that the 
law clearly set forth tlie remedies available to the Secretary of the 
Treasury so that he may better assure that shared revenues are not 
used to support discriminatory activity. 

The additions we have recommended would make clear that the 
Secretary has the authority to withhold all revenue sharing funds 
allocated to a jurisdiction or to limit the withholding only to those 
funds directly involved in a discriminatory program. Second, tlie 
Secretary would be specifically authorized to terminate the eligibility 
of a jurisdiction to receive future payments and he could require 
repayment by the jurisdiction of revenue sharing funds expended in a 
discriminatory program. 

Two ends arc served by these changes. First, we think it is arguable 
that we may have authority under the present statute only to with- 
hold funds used in a specific discriminatory program. Therefore, our 
present regulations might be broader than the existing law. 

Second, we think tliat by giving the Secretary some additional dis- 
cretion in this area, he will be able to forge a more flexible, usable 
remedy. Where funds are going to a jurisdiction and there is any 
doubt as to which portion of those funds are going to a program that 
discriminates or if the Secretary believes that the local jurisdiction is 
manipulating its reporting or its accounting procedures, he could 
withhold all funds. 

We think this is a strengthening of the present statute. To enforce 
the civil rights  

Mr. BUTI.P:R. Let me be sure that I am following you on that par- 
ticular one. JM us consider New Bern. We have grants, one of which 
went to recreational purposes and the other of which went to the fire 
department. 

Is it your view that under the existing legislation that if there were 
discrimination in the fire department but no suggestion of discrimina- 
tion in the use of recreational funds, that only the funds for the fire 
department could be withheld ? 

Mr. ScFisrTTi.TS. That is correct. 
Mr. BuTLKR. If there is discrimination in the fire department, you 

can take the recreational money away as well, is that correct ? 
Mr. ScHMrr.TS. No, sir. "\\ni'ere you could identify only so many dol- 

lars going to the fire department and other dollars going to the recre- 
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ation department and that were clear and could be established, we 
would presumably, in the normal course, only withhold the funds go- 
ing to the fire department. But where it was unclear wliat portion 
was going to the fire department or where we felt the local officials were 
acting in bad faith or were setting up a facade or trying to fool us. 
the Secretary would have the power to withhold all funds. That would 
IM" to avoid an argument that only so many dollars are going to the 
discriminatory program and others claiming "no," it is really more. 
If we were not sure we would have the power to withhold all. 

Mr. BtJTtER. But the power to withhold would be conditioned on a 
finding of some sort ? 

Mr. ScHMrxTS. This assumes a finding of discrimination after the 
local jurisdiction has had its "day in court." I am assuming that we 
have gone throuffh the administrative process or through a court. 

Mr. BUTLER. With reference to the specific fimds involved you would 
further have a finding that you would not invade another program 
until you found that the funds were not traceable ? 

Mr. ScHMTTLTS. That would be the Secretary's determination. 
Mr. BuTiiER. Then you would further strengthen the office by giv- 

inir the power to require a repayment. 
Mr. SoHMtrr.TS. That is correct. 
Mr. Bun^ER. You would have to go through the procedural steps in 

determining the discrimination. 
Mr. ScHMULTs. Yes. As to repayment, we don't believe we have that 

power now. 
Mr. BuTLEH. That is without precedent, is it not ? 
Mr. SmMULTS. I can't think of any precedents. 
Mr. BUTLER. The purpose then would have to be limited to that 

particular repayment. It would have to be only of the fluids involved 
in that particular project, is that correct? 

Mr. ScHMui-TS. That is correct. With respect to a precedent, the 
Revenue Sharing Act itself where you have a violation of tlie priority 
expenditure categories, there can be a repayment of 110 percent of 
funds spent in violation of that requirement. So there is an analogous 
precedent. 

Continuing with my summary, to enforce the nondiscrimination 
provision of the revenue sharing law, the Office of Revenue Sharing 
has developed a civil rights compliance program in which internal 
resources are buttressed through a system of cooperative arrange- 
ments with other Federal compliance agencies. There also are arrange- 
ments with State human rights agencies and with State auditing 
acrencies. This approach has four general loenefits. It enables the Office 
of Revenue Sharing to supplement its own capabilities. It contributes 
to the existing civil rights compliance programs throughout the Fed- 
eral Government. It provides a betetr means of dealing with the enor- 
mous inrisdictional and functional scope of revenue sharing. Finally, 
bv utilizing State and local resources, to the extent feasible, it reaf- 
firms the basic thnist of the revenue sharing program. 

T^ow despite these cooperative activities, we recognize that we have 
at the Treasury Department and the Office of Revenue Sharing the 
principal responsibility to enforce the antidiscrimination provisions 
of the law. 
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We have an authorized staif now of 108 people. At present we 
have about 90 full-time employees. In the civil rights area, it is true 
we have five full-time civil rights specialists. I suppose in response 
to the criticism I should say only five. But I would like to note that 
this is a number that is going to be increased to 10 in fiscal 1976. 
Also you should be aware that these civil rights specialists are supple- 
mented by 15 compliance division auditors, and by six lawyers in the 
Office of the Chief Counsel. In addition, our Intergovernmental Re- 
lations Division with nine professionals and a public affairs manager, 
play an important role in informing rex;ipient governments of their 
civil rights responsibilities and our citizens of their rights. 

It is true that we have a backlog of compliance cases which is sub- 
stantial. As of September 30, 1975, we had received 177 civil rights 
cases of which 49 have been resolved. Now this is part of a total of 
about 630 compliance cases of all sorts. 

Mr. Kij'.E. Perhaps you could place this in perspective with the 
backlog of other agencies involved in the civil rights area, how does 
this compare? 

Mr. ScHMULTs. I take very little comfort in saying that our own 
backlog is smaller and we are doing a good job and other people are 
doing worse. We believe the backlog is heavy in other agencies. These 
cases are difficult to come to grips with. We have to send people out. 
We have to coordinate with the other govermnent agencies and gov- 
ernment moves pojulerously. There are backlogs in other agencies but 
I certainly don't want to cite the heavy backlogs in other agencies as 
saying we don't want to do anything about ours. 

Mr. KLEE. I understand. 
Mr. EDWARDS. I^t's see if we can move along. We have had a request 

from the memlxM-s that there be no interruptions until the statement 
is finished and then we will proceed under the 5-minute rule. 

Mr. SGHMULTS. I believe we can improve our complaint resolution 
process. We are going to be adding more civil rights complaints offi- 
cers. We have developed an improved case workload control system. 
This will enable us to better control the priority of our cases and to 
analyze them. Other improvements we are making are reorganization 
of staff, greater fonnalization of working procedures, development of 
a manual so all of our employees will know more precisely what they 
have to do and when, better recordkecping and improvement of the 
violation determination letter which goes to a recipient government 
found not to be in compliance. 

Returning for a minute to the cooperative agreements, ORS has 
signed tiiem with the Etjual Employment Opportunitv Commission, 
the Department of Justice, the Department of HEW. These agree- 
ments provide for the exchange of compliance information, the coor- 
dination of investigations and negotiations, and joint enforcement 
action. 

Cooperative agreements have alreadv yielded important benefits: 
They have permitted access to the EEOC information by auditors; we 
have exchanged some of our complaint notification material with 
HEW; 19 civil rights reviews have been conducted either jointly by 
ORS and Justice or by Justice for ORS. 

Agreements that we have with State human rights or 706 agencies 
also provide for the exchange of compliance information and for coop- 
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eration and coordination in investigating complaints and in monitor- 
ing coinpliance. 

A third element of our cooperative effort is that ORS has agree- 
ments with State audit agencies. We have 43 States now covered by 
agreements that involve the auditing of 40 State governments and ap- 
proximately 15,000 local governments. Approximately 50 percent of 
all General Revenue Sharing allocations are covered by these agree- 
ments. 

One final aspect of our effort at ORS to combat discriminatory use 
of shared revenues is a very important function which our Intergov- 
ernmental Relations and Public Affairs Divisions have—that is to in- 
form the 39,000 recipient jurisdictions of their civil rights responsi- 
bilities and to inform all of our citizens of their rights under the Rev- 
enue Sharing Act. 

AVhat are some of the things we have done in this respect? Well, 
ORS publishes bimonthly a "Reve-news" newsletter. Letters accom- 
panying the entitlement checks during Entitlement Period 5—all 
contained civil rights information for all recipient governments. We 
distributed IGO.OOO copies of a pamphlet called "Gettmg Involved." A 
pamphlet entitled "General Revenue Sharing and Civil Rights" was 
widely distributed and received a lot of compliments. We are develop- 
ing with EEOC a guidebook for recipients to use to eliminate discrim- 
ination in employment and in the provision of services by local gov- 
ernments, a very important area. Our staff has participated in panel 
groups and human rights symposia around the country. We have par- 
ticipated as an exhibitor in conventions of civil rights groups. Wo 
issue news releases and fact sheets concerning civil rights. We have a 
network of contacts. Among officials, citizen groups, interest groups 
and others. Thus, we have done a lot in the area of informing people. 

Wo are well aware of the need to improve our operations. We have 
reviewed all of the studios of the public interest groups, the National 
Science Fovmdation, the Urban I^cague, the NAACP and others from 
whom you have heard today. 

We are trj'ing to identify areas where we can improve our efforts. 
One important question addressed in my written statement that I 
want to mention is whether the nondiscrimination provisions of the 
revenue sharing statute should apply to all resources of a recipient 
jurisdiction. 

It is our view at the Treasury Department that Congress clearly 
intended in enacting the present law that only programs or activities 
funded in whole or in part with revenue sharing money are to be 
looked at in enforcing the civil rights provisions of the statute. We have 
some support hero in a court case as well. In that connection I would 
like to note that there has been no suggestion in any of the studies 
that I have read that any of the State or local governments are arbitrar- 
ily assigning moneys to uses to avoid the impact of the civil rights 
provisions of the law. Indeed the studies that I have read have tended 
to point this out. They have said that thoy can find no evidence of this. 
I think that is an important thing to keep in mind. 

It is oui- view that if Congress wishes to make an explicit decision 
to have all of the activities of all 30,000 State and local governments, 
all their programs, covered by a Federal civil rights effort with a 
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new bureaucracy to go out and look into these thin^, Congress 
should do so in a specific separate statute and address it that way. 

One of the reasons for our conclusion is there is a considerable Fed- 
eral effort now underway to address these problems. We have EEOC, 
HEW, HUD, the Department of Justice, all of wliom have thousands 
of investigators in the aggregate who are seeking to eradicate dis- 
crimination. It seems to us unnecessarj' to change the revenue sharing 
statute in response to this criticism. 

There are some other ways in which general revenue sharing has 
benefited the minorities and tlie underprivileged. It has led to greater 
involvement in local community affairs and in the local budget proc- 
ess by public interest groups, civil rights organizations and others. 

I was delighted to see Mr. Morris' statement on this point. He has 
a full page or more in his statement clearly showing what the NAACP 
has done in this area. I tliink that is a marvelous thing. Last week I 
was up in Rochester speaking to a seminar on revenue sharing spon- 
sored by the local chapter of the urban league. These activities should 
be encouraged and we applaud them. 

Second, revenue sharing lias really been of much greater benefit 
to the poor and minorities, than it may seem. People cite the small 
figure going to programs for the poor and the aged in the use reports 
that come in. But it is important to note that more money goes to 
poorer States tlian richer States. For example Mississippi, if I recall 
correctly, got in 1972 about $39 per capita. California got $28 per 
capita. We looked at Chicago, Cleveland, New York, and Los Angeles, 
and found they all get much more revenue sharing fund per capita 
than do their suburbs. 

States spend a large proportion of their money on education. Other 
expenditures made in the functional such as transportation, health 
or environment often benefit the poor or the aged. Last, revenue shar- 
ing money frees up other State and local resources that in large part 
go to ongoing programs to meet human needs. 

In conclusion, the administration feels that revenue sharing furthers 
the goal of assuring equal treatment for all our citizens. We think we 
have been innovative in our responses to the important task that I have 
outlined. We need a larger civil rights staff at the Office of Revenue 
Sharing. We need to utilize that staff more effectively. We must con- 
tinue our efforts to derive greater assistance from the cooperati\-e 
arrangements we have with other agencies. There have been short- 
comings during the first 3 years of the revenue sharing program, 
but we are confident that these will be overcome and that general rev- 
enue sharing can do a better job in attaining our national civil rights 
goals. 

Mr. EDWARDS. Thank you. 
Mr. Drinan ? 
Mr. DRINAN. Thank you, Mr. Chairman. Mr. Secretary, we have 

heard pretty much what you are saying 2 years ago and we have fol- 
lowed this program intentionally. It is good to have faith in Fedei'al 
agencies but what is the evidence ? 

Similar promises were made and nothing has transpired. You have 
heard or read the testimony today and it is very dismal. On what 
evidence should we go along with what you are suggesting ? 
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Mr. ScHMULTs. I tliink the New Bei-n example is an excellent case 
in point for the question that you raise. Let's take Xew Bern. 

Mr. DRINAN. It is my time-—— 
Mr. ScHMULTS. The civil rights issues in New Bern might not ha\e 

been addressed without revenue sharing. The local community did 
make the park impi-ovenieuts at the same time. Through general 
revenue sharing there was a commitment to take the first vacancy 
in the fire department and hire a black fireman. There was an agree- 
ment for an affirmative action program in the fire department. 

I would submit that revenue sharing has introduced Federal civil 
rights rules and requirements to levels of government that have been 
untouched by these requirements in the past because they don't receive 
any other Federal assistance. I think there can be major improvements 
made in civil rights through general revenue sharing and we have to 
do better. I don't think it can be done all at once but progress is there. 

Mr. DRINAN. What do you think of the recommendation made 
here by thoughtful people who know the backgroiuid that the record 
of the ORS has been so disastrous and it has demonstrated such a 
lack of commitment tluit they want the whole thing transferred to 
the Justice Department ? 

Mr. ScHMUi-TS. Fii-st of all, I don't think the record has been dismal. 
We acknowledge that there is room for improvement. You have to 
i-emember that we have been in business only a sliort period of time. 
There was much to IK* done. We are trying to address these problems. 
Secondly I would not be in favor of transferring responsibility to the 
Department of Justice. It would fractionate responsibility for general 
revenue sharing. Justice has its hands full with its own programs and 
responsibilities. I think the way to go is the present program to coordi- 
nate with the Justice Department and other Federal and State 
agencies to achieve a common goal. 

Mr. DRIXAX. There are 62 school systems that HEW considers to 
be in violation of desegregation standards. There is some evidence 
that in a lot of those there is revenue sharing funds from the State 
level. What, if anything, has ORS done ? 

Mr. ScHMULTS. "While the list that you cite may be that long, 
there is only one public school district and two private institutions 
which do not receive I'evenue sharing funds for which there have 
been final determinations for final Avithholding purposes. 

WTiile that list you cite looks like a final, final determination, it 
is my understanding that it is really an interim step in IIEW's com- 
pliance efforts. 

Mr. DRINAN. Do you have any explanation for the verj' devastating 
GAO report that we received this morning? It showed that five com- 
plaints were filed in January 1975, and to date not even the first steps 
of investigation have been ta^en ? 

Mr. ScuMULTS. I can't comment on the detail in the GAO report 
because I did not hear it. But I glanced at their statement and did not 
think it was devastating. I was encouraged by parts of it that said, 
for example, that most governments do seem to respond and comply 
when alerted by the Office of Revenue Sharing about discriminatory 
practices. 

62-331—75- 
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As to tlie five cases, wc are unsure about what cases tlie GAO is 

talking about. It is very difficult to respond to that precisely. We should 
be happy to do so for the record. 

[The information referred to follows:] 

OFFICE OF REVENUE SHABINO, DEPARTMENT OF THE TREASURY 

STATUS OF SELECTED CIVIL RIGHTS COMPLIANCE CASES 

On October 8, 1975, during hearings before the Subcommittee on Civil Rights 
and Constitutional Rights, House Judiciary Committee, Congressmen Robert ¥. 
Drinan and John F. Selberllng asked about the status of five ORS Civil Rights 
cases. The cases apiK»ared on a September 13, 1975, computer listing of active 
cases without a current status indicated. 

Following is a brief status report on each: 
Evanjiton, Illiiwis: ORS closed out this case in early September after being 

advised by EEOC that negotiations with the city through LEAA had been success- 
ful in seeking compliance. 

Utato of MUisiiisippi: On April 2, 1975. ORS was informed that discrimination 
suits were pending with the Justice Department. Possible revenue sharing viola- 
tions were reviewed and action deferred to Justice. 

Vcnnilion County, ]llinoi»: Tlie case was dismissed by the District Court on 
May 2, 1975. 

Lincoln, Nebraska: Case is presently in Civil Rights Branch of ORS for 
analysi.s. 

Alhuqucrqne, New Mexico: Case i)ased on EEOC I..etter of Determination re- 
ceived by ORS on August 27, 1975. Civil Rights Branch is reviewing ca.se of pos- 
sible issuance of a CO-day letter based on EBOC"s determination. 

Mr. DRINAN. On page 10 you talk about local governments enforc- 
ing civil rights. Then you say that if we get a large compliance ap- 
paratus, it would mean a significant intrusion into the day-to-day 
operation of every State and local government in America. 

Do j'ou think that any rational, reasonable enforcement of civil 
rights can be an intrusion into the life of Americans? 

Mr. ScHMULTs. Well, the foi-m of the enforcement program is the 
key. The intrusion I am speaking of here is big brother in Washington 
looking over your shoulder. 

Mr. DRINAN. Just answer the question, then. This is civil rights. It 
is not big brother. You have .said that you don't want to have this—- 
that it would be an intrusion. We as members of the legislature have 
to have a rational, reasonable approach where the rights of minorities 
are protected. 

The evidence is overwhelming that the Office of Revenue Sharing 
has done a very poor job, probably worse than any other agency, and 
you say oh, this would be an intrusion. 

Well, I am asking you to explain: What is an intrusion? If .some- 
body comes to protect my civil rights. I never say he is an intruder. 

Air. Scioiui.TS. We have confidence that mo.st State and local govern- 
ment officials when informed of their obligations under the revenue 
sharing antidiscrimination provisions will seek to live u]) to those 
provisions. Ijocal officials ought to redress problems working with 
their State officials and with the Federal Government to enforce the 
provisions. 

Mr. DRINAN. That is against- all of the evidence available to those 
who study mimicipal government. Discrimination on the basis of race 
and sex is ])redominant at the local level. 

Mr. SCIIMX:LTS. But it is changing. I think that you have to look and 
see what is happening. I would suggest that some of the old truths may 
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be changing. We think we have evidence that many state and local 
officials want to do their best to live up to the requirements of the 
revenue sharing law. 

Mr. DRINAN. Can you claim any credit for the ORS ? 
Mr. SciiMtJLTS. Yes; through the educational effort that I mentioned 

in my statement. For literally thousands and thousands of govern- 
ments, revenue sharing is the only Federal program that touches 
them. 

They are being made aware of their civil rights resjjonsibilities 
through this program. I think that is a very useful thing. 

Ml-. EDWARDS. Mr. Butler. 
Mr. BUTLER. DO you have any plans to expand this educational as- 

pect of your program ? 
Mr. ScHMULTS. I would let John Parker respond, but we certainly 

do. 
Mr. PARKER. Yes, sir. We have the draft joint EEOC: ORS hand- 

book that we provided the committee. We trust that with the com- 
ments we will be receiving from others outside the Government as well 
as within that it will be very useful as a tool, not just to the ORS but to 
EEOC and other Federal agencies in helping to communicate to State 
and local government officials on civil rights compliance. 

Very often we are told that they hear only about how to do the 
wrong thing, that is, what is wrong with what someone else may have 
done. EEOC and ORS will pursue this very hard and work to make it 
useful. We are working, of couree, with the conference activities of the 
civil rigiits groups as well as the State and local interest groups to be 
sure we arc communicating and hearing from them in their own 
cojiferences. 

We will be revising the "Civil Rights and General Revenue Shar- 
ing"' booklet for wider distribution. We will also be revising the 
"Getting Involved'' booklet and we will be making wide distribution 
of those. There are other activities but I think that illustrates at least 
the kind of activity. 

Mr. BLTTI.ER. With reference to the cooperative agreements, do you 
have any plans to expand those ? 

Mr. SciiJiiLTs. Yes, we do. We plan or hope to be able to sign 
similar agreements with the Department of Labor and the Office of 
Contract Compliance and other agencies. We see them being helpful 
to us and our l>eing iielpful to them. 

Mr. BTTLER. This is rather a new program. Do you find that these 
are going to be useful in your civil rights compliance ? 

Mr. ScriMULTS. When taken in isolation—and that is what people 
tend to do here, they say the cooperative agreements don't work, that 
we rely too much on complaints, that the State auditing program 
isn't effective for civil riglits compliance—but I think what is im- 
portant to note is that cooperative agreements are being signed and 
over time will make an important contribution. There arc bureaucratic 
problems in the Government. Bureaucracies do not move fast. It is a 
fact of life that it takes time to acquaint others in other organizations 
with your program, to improve cooperative efforts. 

We see real benefits being achieved over time through these coopera- 
tive arrangements taken in conjunction with the array of other things 
that we ai"e doing to enforce the civil rights provisions. 
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Mr. B1JT1.ER. We had mention of the Xew Bern situation and also 
the city of Boston. Would you like to comment—or did you hear the 
testimony this morning—Mr. Drinan lias a way of asking questions 
and then leaving but he asked us several times about why the revenue 
sharing funds were not Avithheld from the Boston fire department. 

Would you conunent on that ? 
Mr. PARKEK. Tlie Boston fire department was for some time the ob- 

ject of a suit by the Department of Justice. It is my understanding that 
their investigation preceded even the passage of the Revenue Sharing 
Act. 

We were aware of that suit and I \inderstand tliat the court has 
entered a consent decree in tliat case and that the fire department will 
be required to follow it; thus, I trust tlie discrimination problems they 
liad are resolved. 

Mr. Bui'i.ER. It is the view of your department that satisfactory com- 
pliance has been arranged or you have prospective compliance you are 
satisfied with at the moment. Is that a fair statement ? 

Mr. PARKEU. Yes, sir. I know Mr. Himmehnan mentioned the idea 
that we shoidd investigate every case in the country regardless of any 
other actions that are going on. On the other side of that coin is the 
limited resources we have had and always, to some degree, shall have. I 
believe that it would Iw a poor use of resources to try to duplicate what 
the Justice Department Civil Rights Division is doing. 

I have gi'eat confidence in their ability to enforce the law. We have 
worked very closely with them and sometimes it has taken both their 
Division and our office to get speedy action. Tlie opinion of our legal 
counsel, however, is that there is not a requirement, and I suppose the 
administrative judgment is that it is not a good use of resources, to 
duplicate what is already being done on behalf of the Federal Govern- 
ment through an effective mechanism. 

Mr. BuTi^R. With reference to the New Bern fire alarm boxes, have 
you had a chance since that testimony to check into that ? 

Mr. ScmiULTS. Our understanding is that the complaint on the 
fire alarm boxes was filed in late March or early April of this past 
year and a clarifying letter was received just this past August. This is 
in a very early stage of resolution. 

Mr. Bun-ER. The August is August 1975 ? 
Mr. ScHMULTs. Yes. 
Mr. EDWARDS. Proceed. 
Mr. BUTLER. It is still in the unclosed category ? 
Mr. ScnMULTS. Yes,sir. 
Mr. EDWARDS. Mr. Badillo ? 
Mr. BADIIJ.0. This morning I read from the report that indicated 

that in fact the Boston case is on appeal to the U.S. Supreme Court. 
The district court ruled against the fire department. The court of ap- 
peals, the U.S. court of appeals, ruled against, the fire department. My 
question is why have not the funds been cut off ? 

There was a ruling of the U.S. district court. 
Mr. PARKER. I understand that you Avill be hearing from repre- 

sentatives from the Justice Department. They might be able to tell 
you more of the details of the case. 

Mr. BADILEO. I am not asking you the legal questions. I am asking 
you questions that go toward your responsibilitj*. I want to know at 
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what point will the Office of Revenue Sharing cut off funds. Have you 
made a policy decision about that ? 

Mr. PARKER. The point at whicli funds would be cut off as I under- 
stand the question, sir, is on the determination of a Federal court or an 
administrative law judge that funds should be cut off. 

Mr. liADiLLO. When the court of original jurisdiction makes a 
decision ? 

Mr. PARKER. That is right. 
Mr. BADILLO. That would be the district court. Do you have those 

procedures in writing? 
What I am getting at is that apparently the way it worked in the 

Boston case is that the Office of Revenue Sharing has taken the posi- 
tion that tmtil the case is iiltimately decided by the U.S. Supreme 
Court you would not do anything. It seems to me that when the court 
makes a final decision, that is the original court, not the U.S. Supreme 
Court, that ORS should act to terminate funds. 

Mr. PARKER. The regulations on civil rights which we put out for 
comment this summer and which I trust will soon be put out in final 
form in the Federal Register provide specifically that in such a case 
as you are talking about, that the Treasury' Department may convene 
administrative hearings for the purpose of cutting off funds. 

Right now it is a matter of difference of opinion among counsel as to 
exactly what it takes, when the court itself has not determined to cut 
off funds. 

Mr. BADILLO. Wlicn you have a finding by a Federal court, which 
Die Justice Department has gotten in litigation, it seems to me you 
don't have to have another inquiry to find out whether this is valid. The 
court's decision should be binding. Tliat regulation should l)e amended 
to provide that a ruling by the court should constitute sufficient action 
to cut off the funds. 

Mr. ScHMULTS. It may be that the jurisdiction comes into com- 
pliance by living up to the consent decree. 

Mr. BADILI^. Your present regulations do not clearly specify at 
which point in this whole process the office is going to take action. 

I would like to get your reaction to an amendment to your regula- 
tions which would provide that where there is a ruling by a U.S. 
district court, funds are cut off at that point. 

Mr. ScujiULTs. Well, I think tlie ])oint that I made earlier is we 
would not want to do that as flatly as you have said l)ecause there 
miglit be a consent decree entered into with which the jurisdiction 
would compl}'. If there is a continuing violation we would expect to 
cut off funds. 

Mr. BADILLO. A final order by a court is a final order. It is binding 
everywhere else until it is reversed. I don't understand this situation. 
I don't imderstand how a final order of the court is not binding on a 
Federal agency. 

I have not licard of regulations in any agency that say that a final 
order l)y the court is not binding on that agency. 

JVIr. PARKER. The court did not order or determine that funds should 
be cut off. 

Mr. BADILLO. The issue was discrimination. The court found that 
there was a violation of the ci\nl rights law. This was a finding after 
a trial. Wlien you have that finding, it seems to me you should cut 
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off. Obviously the court is not going to order you to cut off the 
funds in all cases. But if you have the finding of discrimination and 
you have it certified to your office that that was the finding of the 
court you should be able to take action. 

Mr. BUTLER. If the gentleman would yield ? 
Mr. BADILLO. Certainly. 
Mr. BtiTLER. As I read section 122(c), the Attorney General has 

that veiy authority and having failed to do that in this instance I 
am not at all sure that the position of the Office of Revenue Sharing 
is not appropriate. 

It is the Attorney General who is charged with enforcing. 
Mr. B.\DiLLo. There was no consent decree. It is on appeal to the 

T7.S. Supreme Court. 
Mr. ScHMTTLTs. Wc will have to look at that. 
Mr. BADILIX). There was an extensive period of time there when 

there was no consent decree. Maybe you have one now. 
It is my understanding that you want to have the Congress make 

clear and you arc in favor of cutting off funds when a locality is 
not in compliance. 

Mr. ScTrMULTs. Where a case is referred to the Attorney General, 
to the Department of Justice, and he elects to enforce the antidis- 
crimination provisions or tries to .stop the discriminatory practice 
through a court case, the selection of the remedies would be in the first 
instance for the Attorney General to decide and last, of course, for the 
court. Naturally, we would hop^ to be heard on this point. 

It would not be true in every case that it would be felt that the 
most appropriate remedy would be to cut off revenue sharing funds. 
I would not be in favor of a flat rule where that worked automatically. 

Mr. BAmii.o. You are saving that if I bring a com]>1aint atrainst 
someone in New York and I chose to go the route of the .Justice 
PepaT-tment that therefore in fact, the Office of Revenue Sharing 
sfens out of the situation. 

When there is a finding bv the district court, if I win a case, you 
are on judicial notice that discrimination took place. Whatever con- 
current authority might exist in the Justice Department does not 
exculpate you from taking immediate action. 

Mr. SciiMuiTS. We would certainly not like to step out of the pic- 
ture. We would work with the Justice Department and be heard on the 
remedies to be asked for  

^f r. BADTt.Lo. Yes. but  
Mr. Srir5rri,TS. I think there would be cases where termination 

of funds might not be the appropriate remedy. The jurisdiction 
could sign a consent decree and we woidd want the funds to continue 
to flow in that case. The jurisdiction would be coming into com- 
pliance. We have achieved what we wanted. 

Mr. BADILLO. That is a different stoiy. If there is a consent decree, 
that is different. If there is a finding of the district court determining 
that there has been a violation, that is the point at which you should 
take action. 

It has nothing to do with consent decrees. 
IMr. ScH^rrLTS. I undei-stand what you are saying. 
Mr. BADH-LO. I thank you. I think you understand but do you agree 

with me? [Laughter.] 
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Mr. SciiMULTS. There are many cases where I would agree with 
you. There arc other cases  

Mr. BADILIX). In other words, you don't want to comply witli the 
Federal district court. 

Mr. SciiMULTS. If it addresses revenue sharing, I would think the 
answer to your question would be j'es. 

Mr. EDWARDS. Mr. Dodd ? 
Mr. DoDD. If a consent decree is entered into then it becomes a moot 

question, but if someone appeals a district court decision, tliat can 
be construed as a disagreement by the losing pai-ty. At that point 
I am quite imclear as to your response to Mr. Badillo's question. 

Do you feel that once a losing party at a district court level appeals 
a decision where the district court has found that jurisdiction to be 
in violation of the provisions of the statute, do you feel that revenue 
sharing should be cut ofi" for that particular program in that com- 
munity ? 

Mr. SciiMLXTS. I would think that we would, in many cases, let it 
run through the appeal process. If we are moving into another 
entitlement period we have a further assurance procedure where we 
would not, based on that court finding, put out any more money. 

Mr. DODD. Doesn't it seem to make a mockery of the whole thing? 
I would not be worried about the violations if I were a mayor 

because appeals procedures can go on for yeare. VTl^y worry ? I^ot the 
program proceed and have my local counsel file the necessary petitions 
in court to appeal the case but continue the practice. 

There docs not seem to be any teeth in it. 
Mr. SciiMULTS. AVhere the court has addressed the revenue-sharing 

problem, the Secretary may withhold payment of entitlement funds 
to a recipient government pending the entry of an affirmative action 
plan order. This assumes that a violation of the nondiscrimination 
provisions of the revenue-sharing law was alleged in a complaint 
before the court and the court finds that the recipient government has 
\nolated those provisions. 

A^Hiere we have specific revenue sharing findings of discrimination 
by a district court even before the case ran through the api)ellate 
process, our regulations would make it clear that the Secretary may 
withhold funds. 

Mr. DoDD. May but not shall. Do you think there should be a shall ? 
Mr. SciijirLTs. There might be cases where you would not want 

to do that, where the hann caused to citizens in the comnnmity by 
withholding funds while the judicial process was running would Ix; 
greater than the benefits obtained. 

Mr. DODD. Could you cite to me a harm that could 1)0 any greater 
than the denial of fundamental rights to a group of people or an 
individual ? 

Mr. ScHMn.TS. Measured that way discrimination against one indi- 
vidual is an extreme harm which is to be deplored. The example I am 
talking about would be where you are funding a hospital or a com- 
nuinity center and the Ijenefits were widely enjoyed by patients or 
persons coming into that hospital or center. 

It might be that if there is a finding by a district court that there 
was discrimination in employment by a hospital of one employee, 
that you would elect not to withhold" funds while the court process 
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was running. To do so would hurt the hospital, its patients, and the 
community. That is why we would be against a flat rule. We are not 
minimizing the harm of discrimination to one individual. 

Mr. lk;Ti-KR. This discretion to cut off funds is a continuing one. 
If you negotiate with the locality and you arc satisfied, then you can 
work with them. But if they are abusing the process, you have the 
discretion to cut them off at that moment. 

Mr. SciiMULTS. At that moment we would go to an administrative 
hearing or refer the case to the Department of Justice for a court 
case so the community has its day in court. 

Mr. BUTLER. But j'ou do not waive that right by indulging the 
community in its effort to comply. 

Mr. ScHMiTLTS. Our desire is not to penalize people but to achieve 
compliance. A^^lere we feel there is a good faith effort by the com- 
munity to correct the discriminatory practice, we will work with 
them in achieving that goal. 

Mr. DoDD. Let me quote to you, Mr. Schmults, a section 504 of the 
Rehabilitation Act of 1073. It says: 

No otherwise qiialifled handicapped Individual in the United States as defined 
in section 6 shall solely b.v reason of his handicap be excluded from particiiwtion 
in, be denied the l)eneflts of, or be subjected to discrimination under any program 
or activity receiving Federal financial assistance. 

Do you consider revenue sharing to be Federal financial assistance? 
Mr. SniMCLTS. Our lawyers have advised us that laws with similar 

references do not apply to revenue sharing. Revenue sharing is basi- 
callj' an "entitlement program" and the "Federal financial assistance" 
refere to a grant or application type program. 

That is the legal advice we have received. Another example is the 
Hatch Act which we believe doesn't apply to all State and local 
employees whose activities are funded with revenue sharing funds. 

If that sort of "Federal assistance" requirement applied to 
revenue sharing  

Mr. DoDD. Isn't that splitting hairs? Obviously revenue sharing is 
in layman's language Federal financial assistance. You are talking 
about ^0 billion. 

Mr. SCHMULTS. YOU can say splitting hairs but when Congress 
enacted this law, it spoke very clearly about restrictions, for example, 
about antidiscrimination. The program was billed as a "no strings" 
generalized assistance. 

AVhere Congress intended a string or a restriction to be attached 
to revenue sharing, we think the restriction is specified in the law. 
If there is a desire to include that sort of provision, then Congress 
should consider doing it in the renewal legislation. 

Mr. DoDD. Would you comment on whether or not you think that 
it ought to be included since the handicapped are i)eing discrimi- 
nated in a variety of ways, not the least of which is hiring practices 
in local jurisdictions. Should we include or consider as a violation 
of basic rights under revenue sharing a prohibition against dis- 
criminating on the basis of handicapped status ? 

Mr. SCHMULTS. Well, first of all, I agree there should not be any 
discrimination against the handicapped. As to whether or not we 
want to include a provision in our bill, we would want to talk to the 
Department of Justice about that and see how broadly the provision 



117 

has been applied in otlier areas. There miglit be merit, but I would 
•want to think about that. 

We are concerned about attaching additional strings—although I 
don't want to put the law you refer to in the category of a mere 
"string." There are tremendous hosts of things that iw?ople would like 
to do with revenue sliaring. My own view would be discrimination 
against the handicapped ought to enjoy a high priority on that list 
of things. 

We are obviously concerned about not burdening State and local 
governments with too many requirements that will change the nature 
of the program. When you are talking about discrimination you are 
in a ditfercnt category. I would be receptive to that, myself. 

Mr. EDWARDS. Mr. Seiberling? 
Mr. SEIBERLING. Father Drinan asked you about five complaints 

that were filed in January where the first steps of investigation al- 
legedly have not yet been taken. I understand you were not sure 
which ones those would be. We have a list which was furnished by 
ORS that indicates that these are complaints with respect to the city 
of Lincoln, Xebr.. Evanston, 111., Albuquerque, X. Mex., the State 
of Mississippi, and Vennilion Count}'^, 111. Does that help you any in 
answering the question ? 

Mr. SciiMui.Ts. And your question is, what is taking so long? 
Mr. SEIBERLING. Why the delay ? 
Mr. ScHMULTS. There are over 600 compliance cases of all .sorts and 

to address the question of why one is taking longer than 
another is difficult to answer. We would be happy to provide answers 
for the cases you have mentioned, what is the status, and wliy it is 
taking so long. 

Mr. SEIBERLING. There is no status indicated in this report. My 
question is, why are they not even being investigated? Is it Ijecause 
you don't have enough staff to handle them or what ? 

Mr. ScHsruLTS. Certainly in part because we don't have enough 
staff. There is no question about that. 

Mr. SEIBERIJNG. When do you expect to add these five additional 
people ? Will they help expedite any of these cases ? 

Mr. ScHMULTS. We freely admit we don't have enough staff. 1 
woidd like to add for the record without cutting into your time, sir. 
if I may, Mr. Chairman, a brief note here that on last April 30—let 
me go back a little further. 

For fiscal 1975 we asked the Congress for 26 additional compliance 
people for the revenue sharing. We asked our Appropriations Com- 
mittees. We got five. The next year, fiscal 1976, we asked for the 21 
more compliance peo])le. AVe got a total of 13 for the entire Office of 
Revenue Sharing and put 11 into compliance. 

I went up to both Appropriations Committees' hearings especially 
to make a plea for more people in the compliance area. 

I have the record in the Senate, for example. April 30. 197."). I .said 
that we were seeking to develop cooperative programs with other 
governmental agencies who have civil rights resources and with State 
human rights agencies and State audit agencies. I urged: 

To achieve compliance in that cooperative way, we simpl.v must hnvc a crediljle 
compliance program ourselves. I urge you and your comniittep to look very hard 
at our request in that area. We nrc asking for 21 new positions there. 1 can 
assure you that they are very important to us and the administration. 
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So yovi see we are on record that we would like to have more people 
in our compliance area. 

Mr. EDWARDS. You got some but you did not put any of them in 
civil rights, did you ? 

Mr. ScHMULTs. Of the 11 people we are putting into compliance, 
5 are going to be civil rights specialists, doubling our number from 
5 to 10. There will be two additional clerical people as well. The 
emphasis recently has been to put more people in the compliance area. 
Initially, we were concerned about getting out the checks and 
the financial auditing. The emphasis is changing. 

Mr. SEiKERLiNCf. Thank you. I must saj' that I think we could be of 
help to you in getting appropriations increased. That is one of the 
values of having this kind of a hearing. 

I am not trying to pin any blame on anybody. I am trying to find 
out what the problems are so we can move ahead on them. 

You place great emphasis on the fact that you are working with 
State human rights agencies. Wliat do you plan to do in the case of 
agencies that are very weak or nonexistent, because they are non- 
existent in a lot of States ? 

Wliat substitutes or alternatives do you plan to follow ? 
Mr. ScHMULTS. Well, we are hoping to increase our use of State 

ngencies both in the investigative phase  
Mr. SEIBERLINO. My question is  
Mr. ScHMXTT.Ts. Where tlicy are weak, we think that the very fact 

that we are dealing with them will strengthen those agencies. When 
the State agencies go into local communities and these communities 
know that an investigation may result in a revenue sharing 
penalty in efTect or a further investigation, this will strengthen the 
agencies' enforcement efforts. 

We think the exchange of infonnation—when we a^lvise a State 
agency when we have learned from other sources that there may be 
discrimination in a community—will help strengthen the agency. 

Mr. SEIBERLING. What about the States where there are not any 
agencies? 

Mr. ScHMtT^TS. Well we will have to use other elements of our civil 
rights compliance efforts there. We have no plans ourselves to prod 
States in creating agencies. We think that this is a local matter 
that the State governments ought to address. 

Mr. SEIBERLINO. DO you intend to beef up your program in the 
States that don't have agencies, by relying on vour audit programs? 

Mr. SciiMui.TS. We certainly do. In States wliere we feel the audit 
is not adequate, where we feel there is no State agency that can do a 
good job, yes, that would be an area where we would come in and 
tend to put more of our resources at work. 

Mr. SEIBERLINO. YOU think that but does the ORS have any plan to 
do that? 

Mr. SciiMTJLTS. Yes. 
Mr. SEIBERUNG. YOU also say you are going to rely on State audit- 

ing systems. Do you have any plans to spot check the adequacy of these 
State auditing systems? 

Mr. ScHMULTS. We do that now. 
Mr. SEIBERLINO. We had a report that there were l.fiOO audits and 

only one of them indicated any possible civil rights violations. I am 
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wondering, in view of that fact and in view of the fact that there 
liave been indications through the GAO audit and so forth that that is 
a mnch greater percentage of possible civil rights violations, how do 
you explain the discrepancy ? 

Do you feel this indicates that these audits are ineffective and if so, 
what do you plan to do about it ? 

Mr. ScHMULTS. We think the audits are effective for what they are 
designed to do primarily and that is a financial audit on where the 
money is going. They have not to date be«n terribly effective in deter- 
mining civil rights violations. I think the number you cited 
is correct. But I don't think that is a fair indication of where we hope 
to so here. 

Mr. SEIBERLTNC. It is not a fair indication of where I hope to go 
but what do j'ou plan to do about it ? 

Mr. ScHMULTS. This audit information is helpful to our civil rights 
staff. We hope to educate the auditors and give them more civil rights 
questions to review at the State audit level to improve their civil 
rights review. 

Mr. SEIBERLING. DO you plan to continue to use the audit guide 
despite the fact that both the U.S. Commission on Civil Rights and the 
Justice Department have found it to be grossly inadequate with respect 
to civil rights compliance auditing and if not, what do you plan to do 
al)oiit it? 

Mr. PARKER. The audit guide will be revised as soon as we have 
new regulations out. I will also reflect action EEOC is taking in con- 
junction with us. EEOC is instructing its field offices to respond to 
auditors and give them information on charges they may have in the 
field, in their district and regional offices. 

Mr. EDWARDS. Mr. Klee. 
Mr. KLEE. Thank you, Mr. Chairman. Mr. Schmnlts, we have earlier 

referred to the "making up for past discrimination" regulation i.e. 
31 CFR section 52.32(b) (4). I tried to elicit from another witness how 
this corresponds to the provision in section 122(a) that no person 
shall be denied the benefits of any revenue sharing program. T came 
across in the literature a statement of ORS legal counsel that a pro- 
gram setting up an Indian camp whereby only Indian children could 
attend would be a program legal within tliis "making up for past dis- 
crimination" regulation. 

To the extent this type of a camp excluded whites, blacks and other 
children, does that violate the statutory provisions that no person 
shall be denied the benefits or excluded from a revenue sliaring 
proarram ? 

Mr. ScHMULTS. It has been our advice that to use revenue sharing 
funds to address past discrimination practices is a legal use of that 
money. 

Mr. KLEE. There are two ways to my understanding that affirmative 
action can Iw done. One, you can liave programs where you go out and 
actively seek to recruit minority employees. That docs not hurt whites. 
It still leaves open the ultimate emplo-sTnent decision that if you have 
two equally qualified people neither one is going to be given a 
preference. 

The program you have approved under the regulation seems to run 
counter to the express language in section 122(a), that no person shall 
1)6 excluded from any program. 
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Mr. SciiMfLTs. It is difficult to talk about tliese things in the 
abstract. 

But I til ink that where you have had discrimination in the past 
against Indian children and they have not jjeen permitted to go to a 
school, a program can be designed that is entirely legal which puts 
revenue sharing funds into a school in such a manner that will pri- 
marily benefit Indian children and redress the past discrimination. 

Mr. KLEE. In 10 years, will the white child who has not lieen allowed 
to go to the camp have an action because he lias been discriminated 
against in 1975. 

Ml". 1'ARKER. We are very concerned about Indians and I think all of 
you know this is a complex area because of the different treaties with 
many of the tribes and nations. 

If we converted that hypothetical case to any other ethnic, racial, 
or sexual group, I believe the answer we would give to your question 
is that we may not have separate-but-equal. If it requires, for example, 
paving only streets in the minority portion of the community a year 
or two in order to bring them up to the level whites have enjoyed for 
many years, the courts have specifically said that that is a permissible 
use. 

I believe that, while it is hard to deal with hypothetical cases, t lie re 
have been cases in the courts recently where this has been done. 

Mr. KLEE. I would like to ask a question in the area of the burden 
of ])roof or the presumjitions that are being put forth. Is it your posi- 
tion that a State or local government should be presumed not to dis- 
criminate until sliown otherwise and/or, do yon think that the burden 
should be on the other foot, if there is a complaint made, that the State 
should have the burden of proving it is nondiscriminating in order to 
avoid its funds being cut off ? 

Mr. SciiMur.TS. The Director of the Office of Revenue Sharing in the 
first instance would make a determination that there has been discrim- 
ination. Then it would go to the next step. If we could not work out 
through the process of negotiation, the case would go to an administra- 
tive proceeding, or it would go to a court. 

Presumably, you would liave to sliow discrimination. 
Mr. KLEE. In other words, the State would not be put in the i>osition 

of having to rebut it. It would have to be proven by the person ? 
Mr. SciiMtTiyrs. While I am a lawyer, we are now getting into an 

area where you can have patterns and employment statistics and other 
things. Perhaps the burdens can shift back and forth dejjending on the 
case. 

Mr. KLEE. I am glad you brought up the questions of statistics be- 
cause my next question deals with that area. Some of the circuits have 
taken the position that a mere racial imbalance or an imbalance on the 
basis of gender in emplovment is grounds for inferring discrimination. 

In other circuits that is not the legal position. What is your position 
with regard to that? Do you think that merely because there is. for 
example, to use the gentleman from Connecticufs reference, a lack of 
handicapped people in the fire department in proportion to their rep- 
resentation in the population, that they have been dis<'riminated 
against? 

Mr. ScTiMULTs. I have found in the past that quite franklv answer- 
ing hypothetical questions like this without a full knowledge of the 
facts is a very hazardous process to go through. 
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But let me assure }o\i that revenue sharinp intends to follow tlie 
requirements of the law. When the law is not settled, maybe we would 
pusli to the resolution by a liigher couit. It is very difficult to respond 
to hypothetical questions in this area. 

1 think the answer mijrht vary as j'ou got into the facts. 
Mr. KLEE. In tlic fourth circuit where bare statistics are evidence of 

discrimination, you could come down one way but in the third circuit 
you could come down another way. 

Mr. ScHMULTS. There oujjht to be one standard applicable to every- 
body throughout the covmtry. 

We ought to push for a determination of tliat standard bj' the high- 
est tribunal in that case. 

Mr. EDWARDS. MS. McNair ? 
Ms. MCXAIR. I just have a few questions. Tlic first one deals with 

staffing. One of the facts that appears in your statement is that civil 
rights complaints amount to approximately one-third of the compli- 
ance complaints that you receive. 

My question is why haven't you devoted one-third of the compli- 
ance staff to civil rights specialists? 

Mr. PARKER. In fiscal year 1976 which we are in and I think ad- 
dressing, we will have 13 persons working exclusively in civil rights. 

Ms. MCNAIR. SO we won't have 10, we will have 13. 
Mr. PARKER. Three clerical staff will be assigned. 
Ms. MrXAiR. In terms of investigatoi-s though you will have 10. 

Does that bring the compliance staff up to one-third to reflect at least 
the complaint rate ? 

Mr. PARKER. We will have 41 total staff in compliance; 13 will be 
exclusively on civil rights. I will have to chex-k the ratio of profes- 
sionals in the audit and the compliance side. 

Ms. MCXAIR. Could you furnish us with information on the ratio 
of civil rights versus other types of complaints and on staff propor- 
tions working on these various complaints? 

Mr. PARKER. Certainly. 
[The information referred to follows:] 

fFICE OF REVENUE SHARING, DEPARTMENT OF THE TREASURY—CURRENT AND PROJECTED STAFF WORKLOAD 
OF.rcOMPLIANCE DIVISION (AS OF SEPT. 30, 1975) 

Activity 

Professional staff -     
Active cases  

Per professional _  
Closed cases  

Per professional.   
Projected professional  

Active cases eacti  
Closed cases each  

Ms. MCXAIT!. With respect to reliance on ORS non-civil-rights per- 
soiniol, I would like to know how ORS can justify continuing to rely on 
its own ])rograni auditors when they themselves are develojiing a sig- 
nificant backlog with respect to other types of compliance complaints? 
Don't you find that there is something inappropriate about that kind 
of continued reliance when the workload for these other personnel is 
increasing? 

Civil figlits Audit 

5.0 13.0 
145.0 127.0 
29.0 9.8 
49.0 248.0 
9.8 19.1 

10.0 16.0 
14.5 8.0 
4.9 15.0 
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Mr. PARKER. I agree very much with Mr. Schmults tliat any kind 
of backlog is disconcerting and disagreeable to us. We would like to 
reduce it by getting remedial action, not by hiding it. 

Ms. MCNAIR. I am concerned about the civil rights backlog and the 
effect of the other backlog on the civil rights enforcement. 

Mr. PARKER. We have to expect our employees to do everything they 
can to bring about compliance witli the act. Under our staffing circum- 
stances, we will have to continue to expect our auditors to help in 
civil rights. I do not mean that they can do it all. 

Ms. MCNAIR. In the proposed nondiscrimination regulations, ORS 
suggests that it ouglit to be able to—not that it ought to but tliat it 
ought to be able to withhold payments after a finding of a Federal 
District Court, but that tliere has to be a specific allegation of a viola- 
tion of the Revenue Sharing Act and a finding in fact that that act has 
been violated. Wiiy do the proposed regulations read as such when 
in fact, in the Chicago case, in the case wliere ORS was ordered to 
defer by the D.C. district court, that order was based on a Chicago 
court finding of a violation of 42 U.S.C. 1981 and title "VII and not 
in violation of the Revenue Sharing Act. 

Mr. PARKER. TO answer your question specifically, we have discussed 
this question intensively with the counsel and the Treasury Depart- 
ment and that was the advice that we received as to what should 
be required. 

Ms. MCNAIR. Irrespective of the fact that in the only case where you 
have deferred fmids, and been ordered to defer funds, that order (iocs 
not have a finding of a specific violation of the Revenue Sharing Act? 

Mr. PARKER. Were there other such cases, we would withhold under 
whichever tei-ms this court ordered. The proposed regulations deal 
with instances where the court makes no order regarding the funds. 

Ms. MONAIR. Were there an order such as the Boston order you 
would defer funds ? Your regulations don't reflect it ? 

Mr. SCHMULTS. We thought our regulations filled a gap in our 
existing regulations. By having a specific regulation on this point, it 
would in a sense forc« complainants and the courts to address the rev- 
enue sharing issue. 

Ms. MCNAIR. Because those regulations are supposedly filling the 
gap reflected as a result of the Chicago case, I would assume that you 
would pursue drafting regulations that reflect the Chicago litigation. 

Mr. SCHMULTS. The nongap, if you will, in the great majority of 
cases, we would think that the complaints and the court ojiinions would 
address the revenue-sharing statute. Hence tliere would be an order 
telling us to do something with revenue-sharing funds, either to ter- 
minate or withhold or order repayment or do something else. 

Ms. MCNAIR. But the Chicago court did not order you to terminate 
or withhold and therefore you took the position, I assume, that the 
D.C. district court then had to order you to defer. You must have a 
court order requiring you to defer payments before you defer, is that 
correct ? 

Mr. SCHMULTS. Or an order of an administrative tribunal. 
^Ir. PARKER. Maybe I missed the point there, but in Chicago, under 

the new regulations, had the court made no order, the Secretary would 
still have the authority to withhold funds. 

Ms. MONAIR. Had there not been an order ? 
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Mr. PARKER. Had there not been an order but had everything else 
been the same. We asked to amend revenue sharing into that court 
case. 

Ms. MCNAIR. They did amend but there was not a finding with re- 
spect to that allegation. 

Mr. EDWARDS. Mr. Badillo ? 
Mr. BADILXO. DO J'OU agree with the recommendation of the Comp- 

troller General that m order to avoid the nontraceability problems that 
the nondiscrimination prohibition should apply to all activities of the 
recipient government. 

Mr. ScHMULTS. No, sir, we do not agree with that report. That is ad- 
dressed in my statement on page 10. We have our reasons set forth 
there why we don't think that projjosal is appropriate with respect to 
revenue sharing. First of all now—I can go through the answer, if you 
want, Mr. Badillo, but it is there. 

We say the statute now provides veiT clearly about penalties only 
for a program or activity funded in whole or in part with shared reve- 
nues. We also note that in most of the independent studies—all of the 
studios that I have seen, no one has suggested that local governments 
are arbitrarily assigning moneys or setting up some charade to avoid 
the impact of the civil rights provisions of the law. 

If Congress wants to make the explicit decision that every State 
and local program should receive a Federal civil rights scrutiny on 
an ongoing basis, it tought to do so in a separate statute, in part be- 
cause we tinink there are a number of other agencies now, EEOC, the 
Department of Justice, HEW, and others, that have specific civil 
rights responsibilities and thousands of investigatoi-s to go out and 
look at various State and local programs. 

In a sense such a congressional decision would be redundant. 
Mr. EDWARDS. Also if you make your audit requirements strict enough 

and include that, that will be helpful, too. They apparently are not 
strict enoxigh now. 

Mr. ScHMULTS. I think that would be helpful, Mr. Chairman. 
Mr. EDWARDS. I hope I did not understand you right, Mr. Secre- 

tary, when you answered Ms. McNair by intimating almost explicitly 
that in the event a district court were to make a finding, that the funds 
were used in a discriminatory manner, that that would not necessarily 
trigger any action at all but that the court would have to make a find- 
ing and direct you to take action such as withholding funds before you 
would withhold funds. 

Yon have never witlihekl funds except when one court said you must 
withhold funds, is that correct ? 

Mr. SrnMi'LTS. That is correct. 
Mr. EDWARDS. I thought from what you said earlier that there was 

a change in the wind. You are recommending in your regulations and 
to the Government Operations Committee that a threat will hang 
over some cities, that you might withhold funds one day? 

Mr. ScHMULTS. I think the answei- to that is yes, but we maintain the 
position that that should be only after a due process hearing, either an 
administrative proceeding or a court hearing. 

Mr. EDWARDS. Yes, biit that is the situation now. You have the right 
to do it now but you don't. 

Mr. SciiMULTs. We have done so only in one case. 
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IVIr. EDWARDS. Mr. Seilxrliiifif? 
Mr. .SKIBKRLIN«. Mr. Clmirnian. tlmnk you. I tliink there is a basic 

inconsistency in yonr ])osition witli respect to not makinjj this general 
revenue sharing hiw apply to all programs of the (xovernment which 
is a it'cipient of revenue sharing and the position that you do not want 
to have this enforcement progium transferred to the Justice Depart- 
ment or some other department. 

You say you don't have the .staff and Justice and the EEOC have 
thousands of people enforcing the nondiscrimination laws. The prob- 
lem we are faced with and the Congi-ess is faced with is that the only 
place in the history where minorities have been able to get proper re- 
dress is on the national level in many cases because they are a minority 
in local govemments and they would be ignored for all time unless they 
could somehow have a Federal level placed in their favor. 

Now, general revenue sharing does a complete end nin on that unless 
we have etiective civil rights enforcement. It seems to mo that you 
aie going to have to take the position that either you are going to en- 
force the thing with resjiect to civil rights requirements with respect 
to all programs that are funded by a government receiving revenue 
sharing funds or that you are going to turn it over to somebody who 
will. 

I don't see how you can {xot around the fiict that the GAO brought 
out that it is too easy to evade the very general and vague restrictions 
we placed as to the categories the general revenue shajing funds could 
be used for. I woidd like you to comment on that general dilemma we 
arc faced with. 

I don't detect in your statement really any recognition of that being 
the problem. 

Mr. ScHMULTS. It is our position that with respect to all programs 
funded in whole or in part with revenue sharing funds we ought to 
enforce the civil rights requirements. That's what Congress told us 
to do. 

Mr. SEIBERUNG. We are faced with changing the law. 
Mr. ScHjruLTS. What the GAO would have Congress do—is if 

ivvciuie sharing funds go into a fire depaitment in New Bern that rev- 
enue sharinjT compliance ofKcei-s would look at every local program 
there, whether or not they receive revenue sharing funds. The argu- 
ment advanced is funds are fungible. When you drop a Federal dollar 
in a local budget, a little bit goes to every local program. In our system 
of financial accountability where you have a unitary monetary sys- 
tem, there is some displacement effect—a freeing up other local funds. 
This is true of any other Federal aid program, a categorical grant or 
a block grant. 

I don t think "fungibility" is a good argument for concluding that 
we ought to set up a new and massive compliance effort in the Office 
of Kevenue Sharing. 

Mr. SEIBERLIXO. AVhy not turn it over to the people who already 
have that responsibility and let you stick to the accounting end of it? 

Mr. SciiarcLTS. Nobody else has the responsibility to look into every 
local program. There are others charged as we are with enforcing non- 
discrimination in their specific programs. Revenue sharing extends 
to all governments. For example, there is no limitation on employees 
as with the law governing EEOC. 
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There is no authority to review every State and local proj^rani in 
any other Federal agency. This would require a new law by Congress 
to have Federal compliance officers go out and review every State and 
local program on an ongoing basis. 

Mr. SEIBERLING. HOW do you get around the fact that the money 
can be siphoned around in order to minimize the necessity of 
compliance d 

Mr. ScHMULTS. The civil rights study gi-oups and the reports that 
I have read have found no evidence of what you just said. That is a 
point I want to emphasize. At the Treasury Department and the Office 
of Revenue Sharing, we have seen that locally elected officials are not 
doing this. 

ilr. SEIBERLING. OK. 
Mr. DoDD. Can we submit written questions ? 
Mr. EDWARDS. We have anothei- hearing tomorrow morning at 

9:30. Mr. Parker and Mr. Secretary, thank you very much. 
This hearing stands in recess until tomorrow morning, Thursday, 

October 9,1975, at 9:30 a.m. 
Thank you, gentlemen. 
[Whereupon, at 4:10 p.m., the subcommittee adjourned, to recon- 

vene at'.) :.3(l a.m.. Thursday, October 9,197.').] 
[The following material was provided for the record:] 

THE UNDER SECRRTAUY OP THE TREASURY, 
^yalllullffton, B.C., September 29, 1975. 

Hon. Do.v EDWARDS, 
Chdinnnit. Stihcununittec on Civil anil roiiftitutinnril Ttighis, 
Committee on thejudieiary, House of Representatives, 
Wanhinffton, B.C. 

DE^VR MB. CHAIRMAN : Tliis is in response to your letter of September 11, 1075 
to Secretary Simon, which posed several questions for use by the SulK-omniiltee 
on Civil and CoiLstitutional Rights of the House Committee on the .ludieiary re- 
garding the Office of Revenue Sharing's civil rights enforcement efforts. Our 
response.s to your questions are set forth below. 

1. QxtcKtion. How many civil rights complaints have been received by the Office 
of Revenue Sharing since .January 1,1!>75V 

a. I'lease describe each such complaint, the jurisdiction involved, and the 
current status of ench complaint. 

b. Please provide with your response a copy of the most recent Compliance Cnn- 
trol Report, detailing the status of all complaints received by the Office of Reve- 
nue Sharing. 

Answer. Since January 1, 1975. sixty-nine civil rights complaint.s have l)een 
received by the Office of Revenue Sharing. Please see Attachment A, titled "The 
Chronology of Acti\"e Cases" for the specitics of each case. The most recent Com- 
pliance Control Report is set forth in Attachment B. [Attachment B is retained in 
Subcommittee flies.] 

2. Question. How many civil right.s compliance officers are currently employed 
by the Office of Revenue Sharing? 

Answer. There are five civil rights offii-ers currently employetl by the Office of 
Revenue Sharing. An additional five positions have tK*en allocated e.xdusively to 
civil rights compliance for fiscal year 1!)76, which will bring the total to 10 posi- 
tions devoted fully to civil rights. 

3. Question. Do each of the civil rights compliance officers employed by the 
Office of Revenue Sharing devote full-time to civil rights enforcement? If not, 
how many are full-time and how many are part-time? 

.\nswer. Eacli of the civil rights compliance officers devotes full-time to civil 
rights enforcement. Additionally, other ORS personnel make imiM)rtant contribu- 
tions to assuring civil right.s compliance, including the Compliance Division's 
audit staff, consisting of 15 professionals, the Office of the Cliief Counsel with 0 
lawyers, and the Office of the Director. Further, the Intergovernmental Rela- 
tions Division with 9 iirofessional positions and the I*nblic Affairs Manager play 

62-331—75- 9 
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an Important role In informing recipient governments of their anti-discrimina- 
tion resi)on.sibilities, as well as citizens of their righti^. 

Consistent with the philosophy of tlie revenue sharing program, the Office of 
Revenue Sharing supplements its own limited staff with resources already exist- 
ing through agreements with the Justice Department, the Equal Employment 
Opportimity Commission, the Department of Health, Education, and Welfare, 
State human rights agencies, and State audit offices. 

4. Quention. In how many cases have you made an initial determination of non- 
complianceV Please provide the name and status of eacli case, the date on which 
the complaint was flle<l, and the date on which the determination letter was sent. 

Answer. An initial determination of noncompliance with tlie Revenue Sharing 
Act has t>een made in sixty cH.se.s. Twenty-three determinations were for viola- 
tion of the nondiscriminatlon provisions of the Act. See Attachment C for the 
additional information requested. 

."i. (^ucKllon. In how many civil rights ca.ses has the Office of Revenue Sharing 
instituted administrative proceedings for tlie purix>se of determining violations 
and withholding funds? Please de.scril)e each such i)roceeding and its current 
status. 

Answer. Once the Director of ORS makes an ex pnrtr determination of non- 
compliance, we consider all sul>.sequent actions to enforce the nondiscrimtnatioB 
provisions of tlie Act as administrative proceedings with regard to that recipient 
government. Tlie aim of this process is whenever possililc to achieve a settle- 
ment leading to reiiiwlial action that would ameliorate the effects of the dis- 
criminatory practices without resort to protracted litigation. We have not to date 
initiated any administrative hearings for tUe purpose of determining 
viiilations and withholding funds. As of today all of the civil rights cases in 
which a determination of noncompliance lias lieeii made are presentl.v in the 
negotiation stage, have been settled on the basis that effective remedial action 
would lie taken to overcome the discriminatory practices or have heen referred 
to the Attorney General for civil action, pursuant to Section 122(b) (1) of the 
Act. 

<i. Que»tinv. How many cases has the Office of Revenue Sharing referred to 
tlie Attorney General, pursuant to the provisions of S(M?tion 122 of the Act? 

Please describe each such case, the circumstiuices leading to the referral 
and tlie .status of each case. 

Answer. The Office of Revenue Sharing b:is referred cases pursuant to Sec- 
tion 122(b)(1) of the Act against the City of Chicago and the State of 
Michigan to the Attorney General with » recommendation that civil action he 
instituted. 1 will summarize each case as briefly as possible beginning with the 
Chicago case. 

As a result of an LEAA investigation, the Justice Department filed a stilt in 
the T'nited States District Court for the Xorthern District of Illinois in Atr- 
giisl-. 1!)73 against Chicago for alleged employment discrimination by the City's 
Police Department. In September. 1!)7.3. the Office of Revenue Sharing received 
a citizen's complaint alleging essentially the same facts regarding tlie dis- 
criminatory employment and promotional practices as cited in the Justice De- 
jiartment comiilaint. The citizen was Renault Robinson, a Chicago i>oliceman 
and a plaintiff In a previously file<l suit against Chicago. Mr Robinson's informal 
administrative complaint sought acti<m by the Office of Revenue Sharing to end 
discrimination by Chicago's Police Department, including the immediate 
termination of revenue sharing payments to the City. When ORS declined to 
defer funds prior to tlie City having an opjxirtunity to defend itself against the 
allegations of discrimination, Mr. Robin.son sued ORS in the U.S. District 
Court for the District of Columbia in February. 1074. 

At the request of the Civil Rights Division In November. 107.3. all ORS efforts 
to .seek a voluntary settlement with Chicago were coordinated with the .Tustice 
DeiKirtment attorneys litigating the ca.se against the City. The Office of Revenue 
Sharing was further advised that either an independent ORS negotiation with 
the City or the initiatiim of a formal administrative hearing could jei>|iardize the 
orderly progress of the i)endinir litigation. 

When efforts to reach a settlement were unsuccessful. ORS referred the case 
to file Attorney (lenernl in May. 1074. and his comidaint was rinmiptly ameniled 
to Include an allegation that the City had violated Seel ion 122 of the Reventie 
SliMriuir A<'t. 

By virtue of an order of the I'.S. Distri('t Court for the District of Columhia in 
December. 1074. that was affirmed by the District Court in Chicago in April 1975, 
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as of October 6, 1975 approximately 76 million dollars in reveime sharing pjiy- 
nients will have been witlihold from the City l)ased on tlie judicial ruling that tlie 
I^ulice Department was guilty uf employment discrimination. A final decision is 
exi>ected in the Chicago case in tlie next few months. 

In February 1075, OR.S recommended to tlie Attorney General that civil suit 
be in.stituted against the State of Micliigan for violation of .Section 122 of the 
Act. The Office of Revenue Sliaring's action was based on a determination that 
the State was providing financial assistance with revenue sharing funds to the 
Kerndale School District which had lieeu found to be illegally discriminating 
against minority students and teachers in an ll.E.W. administrative proceeding 
that was affirmed by the Federal Courts. Specifically, OltS determined tliat the 
j)ayment of revenue sharing funds by the State to the Pulilic Scliool Emiiloyees 
Retirement System on behalf of Ferndale School District employees was the ryi)e 
of as.sistance and supiKirt of a racially discriminatory program that is prohibited 
by the Act. 

At the time of the referral, the Justice Department was seeking an acceptable 
desegregation plan pursuant to Title II of the Elementary and Secondary Educa- 
tion Amendments of 1974 from the Ferndale School District. When the Scliool 
Di.strict failed to take an acceptal)le offer, suit was filed in the T^S. District 
Court for the Eastern District of Michigan in May, li)75, against the Ferndale 
School District and the State of Michigan for violation of Title II. the Revenue 
Sharing Act and the Fourteenth Amendment of the U.S. Constitution. The case is 
pending as of this time. 

7. Question. How many cases are currently pending where complaints have 
biHMi received but no determination of noncompliance or compliance has yet 
been made? 

Answer. Our latest report dated August 31, 1975, indicate.s there were 198 
cases in the pending stage, of which 120 are civil rights cases. 

8. Qiimtion. Has the Office of Revenue Sharing developed standards on the 
basis of which it determines the appropriateness of an Attorney Oenernl referral? 

Answer. The decision whether to refer a ca.se to the Attorney General is 
dependent on the practicalities and the circumstances of each case. For ex- 
ample, in the two cases alread.v referred the .Tustice Department had conducted 
an investigation and was proceeding accordingly. Principally for this reason 
referral was deemed approjirinte. When future civil rights cases matirre to the 
point that the ORS Director is required to exerci.«e the enforcement options pro- 
vided in Section 122(b) of the Act, a deci.sion on the proi)riety of referral will 
be made in light of s\ich standards as the extensiveness of the investigation re- 
(jnired. the prior involvement of the Justice Department, and whether a civil 
suit is approjiriate due to the presence of unique or important legal issnes. The 
referral decision will often be made after consiUting the Assistant Attorney 
General for Civil Right.s. 

9. Qucntinn. In how many cases has the Office of Revenue Sharing withhelfi 
jiayments from a recii)ient jurisdiction as a result of a civil rights violation 
or cmnplaint? 

Please describe each .Mich in.stance and the circumstances leading to the with- 
holding or deferral of funds. 

Answer. The Chicago cn.se is the only one in which payments have been with- 
held as a result of a civil rights violation or complaint. 

10. QiieKtinn. Plea-iie provide us with a cojiy of your most recent draft of the 
equal employment opportunity and government services anti-bias guidelines 
which the Office of Revenue Sharing is currently developing jointly wlfli the 
Equal Employment Opportunity Commission. 

Answer. The EEOC and the Office of Revenue .''baring have received for 
review a 14S page draft nianu.script from a private consultant firm under con- 
tract to the Office of Revenue Sharing. It is intended that the manuscript ulti- 
mately will result in a handbook jiroviding helpful and practical guidance to 
State and local government officials. The work is to he dis-tinguished from 
"guidelines" which have legal and regulatory significance. The draft remnins 
the profK-rty of the consultant and has not been accepted by either EEOC rrr 
ORS. A copy is furnishe<l to the Subcommittee for information puri>o.ses only as 
Attachment D and with the understanding that the manuscript is a draft anrt 
subject to change by either agency. The draft does not rejiresent at this time 
the official views of ORS or EEOC. Please note that chansres are anticipated 
due to the comments ORS will solicit from prominent civil rights organizations 
and other interest group.s. [Attachment D is retained in the Snbcommfttee files.) 
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11. Question. Since Its signing of the coordination agreement witli the Equal 
Employment Opportunity Commission in the fall of last year, has the Office of 
Revenue Sharing conducted a systematic review of EEO-4 forms of recipient 
jurisdictions for the purpose of locating employment discrimination. If so, 
how many forms have been reviewed as part of the process, and how many 
instance.s of discrimination or potential discrimination have been located? When 
will a complete statistical analysis of tliose forms l)e available and what action 
are you planning to take against recipient governments identified as violators? 

Answer. The Office of Revenue Sharing has obtained computer tape records 
of data collected via the EEO-4 form for the year 1973. By means of computerized 
processing procedures, tho.se GRS recipient jurisdictions who submitted EEO^ 
forms in 1973 were identified. Computer assisted methods for identifying patterns 
of employment discrimination are under development. The computer system is 
designed to utilize the statistics on the employment status for female and 
minority groups reported on the EEO-4 forms in conjunction with labor force 
data originating from the 1970 Census to compare and measure di.sparities in 
work-force representation. 

To acciimplish necessary testing and validating of methodology and computer 
procedures, the EEO-4 data for 600 recipient jurisdictions within six states 
have been processed. The ultimate set of proce<inres to be use<l in identification 
of potential discrimination candidates will evolve from current evaluations 
based on the above sample. The employment data for females and minorities 
of all GRS recipient jurisdictions reiiuired to file EEO^ forms annually (approx- 
imately 4.400) will lie analyzed on the ba.sis of selected indicators for identifying 
situations where iliscriminatory practices may exist. This is expected to be 
completed by mid-Niivember following satisfactory evaluation of proposed meth- 
odology :i!i(i after OIIS has properly validated techniques and is assured of data 
availability, adeciimcy and currency. Instances of potential discrimination result- 
ing from computer analysis will be incorporated into the workload of the ORS 
Compliance Division for review, investigation and appropriate action. 

12. QucHtion. What recommendations have been made for improvement of the 
Office of Revenue Sharing's civil rights compliance processes as a result of the 
past month's internal review of the Office of Revenue Sharing initiated by TTiider 
Secretary Edward C. Schmults? Please provide copies of last year's Treasury- 
review. 

Answer. The final report on the internal review has not yet been drafted. 
The report including its recommendations will be forwarded to yon as soon as 
It can be completed. The report based on last year's Trea.sury Department 
management review is Attachment E to this letter. [Attachment E is retained 
in the Sulx-ommittee files.] 

13. Question. It has come to our attention that the Office of Revenue Sharing 
may be implementing new assurance procedures for jurisdictions where civil 
rights problems exi.st. Please describe this new procedure and tlie manner in 
whifh jurisdictions are chosen for its application. Why have the new ;Migmeiited 
a.ssurance procedures not been Included in the new projxjsed reiiulations? 

Answer, the ORS's regulations have always required reripient governments 
to provide the Secretary with an assurance that all programs and activities 
funded in whole or in part with revenue sharing funds will be conducted in 
compliance with Section 122 of the Act prior to each entitlement period. Tliis 
condition to receiving revenue sharing funds had been set forth in Section 
.51..32(c) of the original regiUations (31 CFR Part 51), and it has been included 
in a more detailed form in Section 51.55 of the recently amended civil rights 
regulations. 

The assurance procedure has been revised for all recipients for which there 
Is a violation determination letter outstanding at the time of the first pnynient 
of an entitlement period. Subject governments are required to submit more 
detailed assurances of cfimpliance than are required of other governments. The 
administrative procedures and standards for the augmented assurances are 
detailed in ORS Technical Memorandum No. "."-4.  (See Attachment F). 

14. Qiir.itioii. On what basis does the Office of Revenue Sharing justify its 
refusal to institute administrative termination proceedings concurrently wi^h 
any .Iu.stice referral that is made, or any court suit already in progress? 

Answer, It is not the ORS's policy to flatly rule out instituting an administra- 
tive hearing ccmcurrent with a civil action by the .Tustice Department for violation 
of the Revenue Sharing Act. In fact, the recently amended civil riglits regula- 
tions specifically provided in Section .".1..59(d) (31 CFR Pt. 51) that an adminis- 
trative action may lie Initiated even thougli i' » .attorney General has commenced 
civil action under  Section 122(c)   of the  .Vet whenever the  Secretary,  after 
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consulting with the Attorney General, believes that this is appropriate to insure 
compliance. 

The ORS's iwlicy is to refrain from exercising this authority when the 
administrative liearing would only involve the same set of facts and legal issues 
as the civil action initiated by the Justice Department. This situation prevailed 
In the Buffalo case, for example, where the citizen's administrative complaint 
filed with ORS alleged the same violations of the Act a.s the complaint filed in 
the U.S. District Court by the Justice Department. In these cirtumstances, 
instituting a concurrent administrative proceeding was deemed to be an un- 
necessary duplicative effort. Should a case arise where ORS has made a 
determination of noncompliance on is.sues that differ from a civil action Initiated 
by the Justice Department, the Attorney General will be consulted as to propriety 
of instituting a concurrent administrative hearing on the divergent issues. 

1."). Que-ilihti. Why has tlie Office of Revenue Sharing not taken any action to 
initiate hearings and withhold state funds from nil school systems that have 
been identltled by the Department of Healtli, Education, and Welfare and 
Federal courts as being in violation of school desegregation standards? 

Answer. The OflSce of Revenue Sharing has referred to the Justice Department 
and litigation is currently in progress with respect to the use of general revenue 
sharing funds by the State of Michigan to benefit the Ferndale (Michigan) City 
School District, the only public school system currently identified by the Depart- 
ment of Health, Kducation, and Welfare as being determined to be in vinhition 
of school desegregation standards for final termination purposes after comple- 
tion of procedures under Title VI of the Civil Rights Act of 1964. Two institutions 
of higher education .so identified are both private sectarian schools that have 
not been funded with revenue sharing funds. 

The Department of Health, Education, and Welfare informs us that all 62 
school systems listed on its most current cumulative "Status of Title VI Com- 
pliance Inter-Agency Report" are considered by them to be in violation of their 
school desegregation standards. However, only the one mentioned above Is 
finally determined to be in violation for final termination purpo.ses. 

I am looking forward to testifying before the Sulicoramittee on the important 
Issues involved in the Office of Revenue Sharing's civil rights enforcement pro- 
gram. Please advise me if I can be of further assistance. 

Sincerely yours, 
EDWARD C. SCHMULTS. 

Enclosures. 

ATTACHMENT A: THE CHRONOLOGY OF ACTIVE CASES 

"The Chronology of Active Cases" divides all cases into two groups: Civil 
Rights and Audit Branches. Each case includes the following data: 

Date Received by OR.S (file number)    State 
Account Number 'Name of Recipient Government* 
Current Status 
Blank means no status determination has been made, pre 1.5 day letter, 15 day 

letter out indicates that the Investigation of allegations has begun. 
Analysis indicates the government's reply is being anal.vzed. 
Ready for Review means that analysis shows a need for a field audit and/or 

civil rights review. 
Field Review Scheduled. 
Field Reviev! Completed. 
Letters of Xoncompliance means formal notice of noncompliance, usually 

requiring action in CO days or le.s.s. 
Plan for Resolution indicates that the recipient government and ORS have 

informally agreed on a plan to close the case. 
The problem areas are listed to the right of each case. Note that only active 

cases appear on this list. 
Thus 
01-09-75 (00001)    Indiana 

l.T 2 OJ.-, 0().->      •CiiryCity* 
Current Status: Analysis. 
Employment: Nat. Origin, 

which translates to: 
ORS received, on .January 9, 1975, an allegation of discrimination in public 

employment on the basis of national origin against the city of Gary, Indiana. It 
Is the first case against Gary (file 00001). A 15 day letter has been sent to the 
Mayor of Gary and ORS has received a reply. That reply is currently under 
analysis. 
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CHRONOLOGY-LIST OF ACTIVE CASES: CIVIL RIGHTS 

State and recipient 
Date, account, and case numbers       government Current status Basis of complaint 

Jan. 9,1975 (00001), 15-2-045-005 Indiana: Gary City  Analysis  Employments national 
origin. 

Jan. 10,1975 (00002), 28-2-055-007 Nebraska: Lincoln City  Employment and services: 
race. 

Jan. 10, 1975 (00001), 48-2-014-008 Washington: Westport Town. 15-day letter out Employment: sex. 
Jan. 21, 1975(00001), 14-2-01-027  Illinois: Evanston City  Employment: race. 
Jan. 21, 1975 (00001), 14-2-OOO-O00 Louisiana: Earth Town  Letters of noncom- 

pliance. 
Jan. 22,1975 (00001), 32-2-001-001  New Mexico: Albuquerque City... -  Employment: sex. 
Jan. 22,1975 (00001), 41-1-042-042 South Carolina: Spartanburg Review completed... Employment: sex. 

Count). 
Jan. 20,1975 (00001), 25  Mississippi: State of Missis-  Facilities: race. 

sippi. 
Jan. 27,1975(00001), 14-1-092-092 Illinois: Vermilion County  Employment: race; 

facilities: sex. 
Jan. 27,1975 (00001), 33-2-060-014  New York: New Rochelle   15-day letter out Employment: race. 

City. 
Jan. 28,1975 (00001), 26-1-095-095  Missouri: St. Louis County. Analysis  Facilities: sex. 
Jan. 29, 1975 (00002), 22-2-013-001  Massachusetts: Boston City. 15-day letter out Employment: race. 
Feb. 6, 1975(00001), 05-2-019-027  California: Los Angeles City. Analysis-  Services: national origin. 
Feb. 6, 1975 (00001), 44- _  Texas: State of Texas  Letters of non- Employment: race, sex, 

noncompliance. national origin. 
Feb. 18,1975 (00001), 23-2-078-008  Michigan: Owosso City  Ready for review Employment: sex. 
Feb. 20, 1975 (00001), 33-2-008-001  New York: Elmira City Analysis  Employment: sex. 
Feb. 21,1975 (00001), 25-2-O22-O01 Mississippi: Grenada City.-. Review completed... Employment and services: 

race. 
Feb. 21,1975(00001), 50-2-030-O01 Wisconsin: Kenosha City... 15-day letter out Employment: race. 
Feb. 27,1975 (00001), 39-2-0-3-028  Pennsylvania Yealon  Bor-   15-day letter out Services and facilities: 

ough. race. 
Fob. 24, 1975 (00001), 25-2-012-002  Mississippi: Pachula Town. Analysis  Facilities: sex. 
rjar. 3, 1975(00001), 31-3-003-010  New Jersey: Willjamsboro Employment: race. 

Township. 
Mar. 1,1975(00001), 14-2-068-016  Illinois: Waggoner Village.. Analysis  Employment: race. 
Mar. 14,1975(00001), 15-2-049-000 Indiana: Indianapolis City.. Analysis  Employment: race. 
Mar. 14,1975(00002), 14 1-241-041 Texas: Wichita County  Employment: race. 
Mar. 20,1975(00001), 14-2-O02 OOl.... Illinois: Cairo City Analysis   Employment: race. 
Mar. 24. 1975(00001), 14-2-243-004 Texas: Wichita Falls City... Analysis  Employment and serv- 

ices: race. 
Mar. 21, 1975(00001), 23-2-062-004 Michigan: Detroit City  Employment: race. 
Mar. 21, 1975(00001), 14-1-003-003 Washington: Benton County. Analysis Employment: race, sex. 
Mar. 24. 1975 (00001), 04-2 014-004  Arkansas:  West  Memphis   Analysis  Employment: race. 

City. 
Mar. 27, 1975 (00001), 04-2 026^01 Arkansas: Hot Springs City. Analysis  Employment: race. 
Mar. 27,1975 (00001), 22-2-012-001 Massachusetts:    Brockton   Employment: national 

City. origin. 
War. 27 1975 (00001), 24-1-062-062 Minnesota: Ramsey County  Employment: race. 
Mar. 27, 1975 (00001), 25-2-001-O01 Mississippi: Ethel Town Analysis Services: race. 
Mar, 28, 1975(00001), 01-1-061-002 Alabama: Childersburg 15-day letter out  Employment and serv- 

Town. ices: race. 
Mar. 31,1975(00001), 3-12-032-001 North   Carolina:   Durham   Analysis Employment: race, sex. 

City. 
Mar. 3i, 1975(00001). 44-1-111-001 Texas: Crockett City  Facilities: race. 
Apr. 3.1975 (00001), 07-3-002-016  Connecticut:   Newington   15-day letter out Employment: race. sex. 

Town. 
Apr. 3.1975(00002), 44-2-152-002 Texas: Lubbock City  Employment: race. 
Apr. 4, 1975 (00001), 07-3-002-001  Connecticut: East Hartford   Analysis  Employment: race. 

Town. national origin. 
Apr. 14,1975(00001), 07-3-002-011  Connecticut:    Glastonbury   Analysis  Employment: race, sex; 

Town. services: race, sex; 
contracts: race. 

Apr. 11,1975 (05001), 32-1-001-001  New    Mexico:    Bernalillo   Analysis  Emptoyments: nationaI 
County. origin. 

Apr. 21, 1975 (00001), 4 -2-017-024  Washington: Tukwila City  Employment: sex. 
Apr. 28, 1975 (00001), 47-2-004-001  Virginia: Front Royal Town  Services: race. 
Apr. 30,1975(00001), 44-1-000-113 Texas: Houston County  Ready lor review Employment: race; 

facilities: sex. 
May 14, 1975 (00001), 04-2-047-009 Arkansas: Osceola City Analysis  Employment: race. 
May 15, 1975 (00001), 44-2-011-O02 Texas: Elgin City  Facilities: sex. 
May 19, 1975 (00001), 04-1-047-047 Arkansas:        Mississippi   Analysis  Employment: race. 

County. 
May 19,1975 (00001), 04-2-047-001 Arkansas: BIytheville City.. Analysis  Employment: race. 
May 22, 1975 (00001), 18-2-056-014  Kentucky: Louisville City.. Analysis Employment: race. 
May 27, 1975 (00001), 25-2-013-001  Mississippi: West Point City. Analysis  Facilities: sex. 
May 27,1975 (00001), 41 South   Carolina: State  of Services: race. 
May 27,1975 (00001), 49-1-031-031 West Virginia: Monongalia   15-day lener out Employment: race. 

County.                               I   • r ' 
May 29,1975 (00001), 25-2-075-001  Mississippi:VicksburgCity. Analysis. Employment: race. 
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CHRONOLOGY-LIST OF ACTIVE CASES: CIVIL RIGHTS-Conlinued 

Date, account, and case numbers 
State and recipient 
government Current status Basis of complaint 

May 29,1975 (00001), 31-1-066-066.... North Carolina: Northamp-  
ton County. 

May 30, 1975 (00001), 34-2-014-003  North Carolina: Claremont  
town. 

June 2, 1975 (00001), 10-2-029-009 Florida: Tampa City Analysis.. 
June 5. 1975 (00001), 26-2-095-049  Missouri: Hillsdale Village....  
Junes, 1975(00002), 44-2-101-008 Texas: Houston City. Analysis.. 
June 6, 1975(00002), 10-1-011-011 Florida: Collier County  
June 9,1975 (00001), 04-2-O70-002 Arkansas: El Dorado City  

June 12,1975 (00001), 07-3-002-024. 

June 13,1975 (00001), 41-1-O07-OO7. 

Connecticut;   Wethersfreld   Analysis.. 
Town. 

South   Carolina:   Beaufort   Analysis 
County. 

June 16. 1975(00001), 44-2-221-001.... Texas: Abilene City  
June 17,1975(00001), 22-2-O07-002.... Massachusetts:   Holyoke      Analysis.. 

City. 
June20,1975(00001), 10-1-004-004.... Florida: Bradford County  
June 25,1975 (00001), 09-2-066-002 West Virginia: Huntington   Analysis... 

City. 
July 7,1975 (00002), 07-1  Connecticut: State o( Con-  

necticut. 
iuly 10.1975 (00001), 05-2-007-009 California: Richmond City  
Aug. 18,1975(00001), 10-2-028-004 Florida: "Sebring City Analysis.. 

. Facilities: sex. 

. Services: race. 

. Employment: race, sex. 

. Employment: race. 

. Employment: race, sex. 

. Employment: Sex. 

. Employment and services: 
race. 

Employment: race. 

. Employment: race. 

. Facilities: race. 
Employment: race, na- 

tional origin. 
, Employment: race. 

Employment: race. 

.. Employment: race. 

. Employment: race. 

. Facilities: race, sex. 

ATTACHMENT C 

INITIAL DETERMINATIONS OF NONCOMPLIANCE 

Recipient Status Opened Determination sent 

Prichard, Ala  Letter, noncompliance.. 
Contra Costa, Calif   Review completed  
Santa Clara (bounty, Calif  Closed  
San Jose, Calif.'  Letter, noncompliance.. 
Oakland, Calif.' do  
Torrmgton, Conn_  Closed  
Waterbury, Conn.'  Letter, noncompliance.. 
Dover. Del  Closed.  
Miami Fli.i   Review scheduled  
Wewahitchka, Fla  Closed  
Grelna, Fla do  
Seminole, Fla do  
Alton, lll.i... do  
Centralia, III.'  Plan for resolution  
Cliicago, III.'  Litigation   
Leyden, III  Closed   
Pembroke, III do   
Limestone III do...  
Palatine, III  do  
Bond County, III.' do...  
Lake County, Ind.'  Letter, noncompliance.. 
Ottawa County, Kans   Closed  
Johnson County, Ky do  
Pike County, Ky    
Todd County, Ky  Closed  
Morgan County, Ky .do  
Edmondson County, Ky .do , 
Ouachita, La.' do  
Eogalusa, La.'  Letter, noncompliance.. 
Bladensburg, Md.'  Closed  
State of Michigan'  t!itiga!ion   
Lower Sioux, Minn  Administrative hearing.. 
Anniston, Mo  Closed... 
Montclair, N.J.' ...do  
Charleston, N.Y  Letter, noncompliance.. 
Craven County, N.C Closed  
New Bern, N.C do  
Turtle Mountain, N. Dak  Review completed , 
Wagpner County, Okla Closed  
(^rbondale. Pa  Analysis  
Scranton, Pa  Letter, noncompliance... 

•Fulton (^unty. Pa  do  
Ponca. Okla  Closed  
Oimock, S. Oak do  

. Oct. 11,1973  Sept. 9, 1974. 

. Aug. 22,1974  Aug. 5,1975. 

. Dec. 6, 1973  Oct. 21, 1974. 

. Aug. 19, 1974  Au(!. 6, 1975. 

. July 1,1974  July 31,1974. 

. Apr. 9, 1974  Mar. 7, 1974, 

. Apr. 18,1974 Nov. 11, 1974. 

. Sept 5,1973  Nov. 16,1973. 

. July 23, 1974. July 17, 1974. 

. Feb. 7, 1974 May 1, 1974. 
  Aug. 13,1974. 
. Nov. 20,1974  Nov. 20, 1974. 
. Feb. 6,1973... Aug 25, 1974. 
. Apr. 4,1973.  July 30, 1974. 
. Sept. 17, 1973  Apr. 9,1974. 
. Feb. 17,1974 July 1, 1974. 
. Aug 9,1974  Jan. 21,1975. 
. July 23, 1974  July 23,1974. 
. Feb. 7,1974.  July 22, 1974. 
. Oct. 30, 1973  Aug 20,1974. 
. Dec. 18, 1973 Dec. 30,1974. 
. Oct. 30, 1973  Mar. 21,1974. 
. Mays, 1974  May 8, 1974. 
  Aug. 30, 1974. 
. December 1973  May 20, 1974. 
. Dec. 3,1973  Apr. 30, 1974. 
Oct. 21,1974.  Oct. 21, 1974. 
Apr. 30,1974 Aug. 23, 1974. 
Nov. 16,1973  Mar. 25,1975. 
Feb. 26,1974 Aug 27, 1974, 
Oct. 18,1974  Nov. 14, 1974, 
May 13,1974 Aug. 27,1974. 
 Aug. 26, 1974. 
  Aug. 6, 1974. 
Aug 25,1974  Dec. 27, 1974. 
Apr. 24. 1974 June 1'., 1974. 
 - June 18,1974. 

. December 1973 Aug. 27,1974. 
 - Dec. 30,1974. 
November 1974 Sept 15,1975. 
July 29, 1975 July 29, 1975. 
 Jan. 22, 1975. 
Aug. 1, 1974  Dec. 23, 1974. 
  May 20, 1974. 
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ATTACHMENT C-Continued 

INITIAL DETERMINATIONS OF NONCOMPLIANCE-Continued 

Recipient Status Opened Determination sent 

Worthing, S. Dak  Closed  Apr. 15,1974. 
RosebudSioux. S. Dak do  Nov. 26 ,1973  Nov. 20,1974. 
Beaumont, Texi do  Jan. 4, 1974. 
Breckenridge, Tex." do  Feb. 11,1974 May 1974. 
East Tawakoni, Tex do July 9,1974. 
Henderson, Tex  do June 1973 July 26,1974. 
Normangee, Tex do  July 1973  May 24,1974. 
Amatillo, Tex.i  Letter, noncompliance _ Oct. 30,1973  July 9,1975. 
San Antonio, Tex   Closed..  Mar, 4, 1974 Apr. 29,1974. 
Gatesville, Tex.' do April 1974  June 10,1974. 
Waller County, Tex  do June 11,1974 Sept. 10,1974. 
Holland, Tex do July 26,1974. 
Powhatan County, Pa do July 25,1974. 
Virginia Beach, Va. do  Nov. 5, 1974. 
Pine Blurts, Wyo.  .. May 5, 1974. 
Laramie, Wyo Letter, noncompliance  Feb. 28,1974         Do. 

' Civil rights discrimination case. 

ATTACHMENT F : TKCHNICAL MEMORANDUM ON ASSURANCES 

TECHNICAL MEMORANDUM: NO. 75-4 
When Cancelled June 16, 197o. 
Subject: Assurance Requirement for Recipient Governments. 

Section 51.10(b) of the regulations requires the chief executive officer of 
each recipient government to execute certain assurances, to the satisfaction 
of the Director in order to qualify for payment of funds for each entitlement 
period. This technical memorandum sets forth in detail the procedure for de- 
termining the type of assurance that is necessary, the effect of an inadetinate 
assurance, and the procedure for processing assurances for purposes of making 
or not making payments. 

The following rules govern the assurance requirement: 
1. No recipient government will be paid for any entitlement period if the Pirec- 

tor has not been assured to his satisfaction at tlie time of payment that tlic recii> 
lent government has the intention and capability to comply with the restrictions 
and prohibitions of the Act and regulations with respect to tlie forthcoming en- 
titlement period funds. 

2. Final acceptance of an assurance will be evidenced only by the act of 
payment. 

3. A recipient government is "paid" when, pursuant to the definition of that 
word in TM 73-1, tlie recipient government's "... check is deposited in the mail. 
A check is deposited in the mail when it is bagged for mailing and nothing 
further remains to be done except pickup by the Postal Service trucks." 

4. Any recipient government for which there is an unresolved violation de- 
termination letter outstanding prior to the first payment of an entitlement 
period will not be paid until a satisfactory a.ssurance responsive to the vio- 
lation determination letter has been re<-eived. 

5. An assurance is responsive to a violation detertuination letter wiien evidence 
is presented to the Director's satisfaction that the forthcoming entitlement period 
funds will be used in a manner which will not result in a violation that is similar 
to tbe violation that resulted from the use of previously received funds. 

6. No assurance is finally accepted until the first payment of an entitlement 
period is made to the particular recipient government. However, a recipient gov- 
ernment may be given interim notice at any point In time prior to payment tliat 
its assurance at that .iprciflr time is acceptable. If a violation determination 
letter is sent to a recipient government between  the interim acceptance and 
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payment, that recipient government must provide additional assurance evidence 
whicli is acceptalile to the Director before it can be paid. 

7. Once a recipient government has been paid for the first quarter of any 
entitlement period the acceptance Is final for that entitlement period unless: 

(a) Evidence of an intentional misrepresentation by the chief executive 
officer satisfies the Director that the assurance should be negated ; or 

(6)   A recipient government which has made a special assurance does 
not subsequently commit the funds to the agencies or programs which were 
the subjects of that assurance. In that case, additional a.ssurances will be 
required concerning the other agencies or programs which actually will 
receive the funds before further payments for the applicable entitlement 
period will be made. 

Absent these two situations  the recipient  government will be  paid  unless 
funds are withheld pursuant to an action other than refjuirlng special assurances 
for the entire entitlement period, and violation determination letters issued after 
the initial payment will not affect the adequacy of the assurance. Such sub.se- 
quent violation determination letters, if unresolved prior to the mailing of the 
Planned Use Reports for the next beginning entitlement period, will require a 
responsive assurance acceptable to the Director in order for the recipient gov- 
ernment to receive payment for that entitlement period. 

8. A recipient government which has had its first quarter payment delayed for 
reasons not relating to an assurance requirement, and which receives a violation 
determination letter after the other recipient governments have been paid (but 
before it has been paid) will be required to execute an assurance to the satisfac- 
tion of the Director that is responsive to that violation determination letter 
before it Is paid. 

9. A recipient government for which there is not an unresolved violation deter- 
mination letter outstanding at the time of mailing the PCRs (or on May 15. 1975. 
for the 6th Entitlement Period) will only be required to execute the standard 
as.«urance contained on the PUR by signature of the chief executive officer. If a 
violation determination letter is subsequently issued against such a recipient 
government prior to the first quarter iMiyment, a respon.sive assurance will be 
required before payment for the applicable entitlement peritKl can \>e made. A 
recipient government for which there is an outstanding unresolved violation let- 
ter at the time of mailing the PURs (or on May 15. 1975, for the Oth Entitlement 
Period) will be required to execute, through its chief executive officer, the assur- 
ance on the PUR and submit additional assurances and evidence to the Director 
which are responsive to the violation determination letter. 

10. Any recipient government which has ha<l an assurance, other than the 
standard assurance on the PUR, rejectetl liy the Director will be given notice and 
opportunity for bearing concerning the sufficiency of the Director's rejection. 

ACTION 
Manager, Compliance 

1. At the time the PURs are mailed the Compliance Manager shall submit 
letters to the Director which will notify tho.se recipient governments, which have 
been issued a violation detennination letter that is unresolved at that time, that 
the Director must have specific assurances and related evidence before payment 
can be made. The Compliance Manager will prejiare additional letters of this type 
for the Director','* signature for all recipient governments which are subsequently 
Is.sued a violation determination letter up to the time of payment for tho.se gov- 
ernments. All specialized assurance letters will include a carbon copy for the 
Manager of Systems and Operations. 

2. Prepare a letter to each Governor within whose State a special assurance 
letter will be sent to a recipient government under paragraph 1. These letters will 
request the Governor's review and comment on the additional evidence required 
and on the reliability of the assurance of the jurisdiction, enclosing a copy of the 
letter to the affected jurisdiction. 



134 

3. As Planned Use Reports are received from the affected jurisdictions, enter 
on tUe acceptance card provided by Systems and Operations for this purpose, the 
notation "Accepted Subject to Director, Office of Revenue Sharing letter dated 
 ." Upon entering of such notation, insert a copy in the compliance 
folder for tliat jurisdiction and mail the card. 

4. As responses are received to the Director's letters, review the response and 
provide through the Deputy Director to the Director, recommendations as to 
further action together with a letter reply to tlie jurisdietiou. Letters rejecting a 
special assurance will state the reasons therefore, additional evidence require<l, 
and notice of opportunity for a hearing on tlie sutHciency of the rejection. All 
replies are to be reviewed by the Chief Counsel prior to .submittnl. 

5. By COB each Friday, provide the Director and Deputy Director a list of 
affected jurisdictions including a notation indicating the date of the jurisdiction's 
response and tlie date of Director's acceptance of the assurance, if accepted. 
Provide a copy of tliis list to the Chief C/Oun.sel and the Managers of Systems 
and Oiwrations. Intergovernmental Relations, and Public Affairs. 

6. Notify the Manager of Systems and Operations wlien each iiffecte<l recipient 
government has submitted a specialized assurance to the satisfaction of the Direc- 
tor. Attach to this notice a copy of the Director's acceptance letter to the recipient 
government. With resjwct to recipient goveniments whicli are issued an accept- 
ance letter after the scheduled payment date, tlie Compliance Manager will In- 
clude with such notice an adjustment worlc sheet. 
Manager, Systems and Operations 

Do not Lssue an unqualified acceptance card based on a completed PT'R for any 
juri.sdiction for which there is an outstanding specialized assurance requirement. 
Instead, provide a copy of the Planned Use Report to Manager. Compliance, to- 
gether with an acceptance card so that he may make the appropriate notation on 
the card and mail it. 

2. Include and retain all jurisdictions required to execute a special assurancfr 
In a "No Pay" status for the applicable entitlement period until notified by tlie 
Manager, Compliance that the recipient government's si)ecial assurances have- 
been accepted by the Director. Upon receipt of such notilioation (ai-companied 
with the Director's acceptance letter), enter the government as eligilile for pay- 
ment for the applicable entitlement period provided all other applicable require- 
ments (such as reporting) have been met. 

3. Process those recipient governments for payment pursuant to TM 75-3 whidi 
are authorized payment as a result of an adjustment worlt sheet initiated by 
Manager, Compliance. 
Chief Countel 

1. On request of the Compliance Manager assist In the preparation of the 
special assurance letters. 

2. Review and comment on each proposed acceptance or rejection of special 
assurances when made to the Director by the Compliance Manager as outlined 
above. 

3. Review all reply letters to recipient governments which accept or reject a 
special assurance. 

4. Represent the Director at ail hearings which are Instituted as a result of the 
rejection of a special assurance. 

GRAHAM W. WATT, 
Director, Office of Revenue t^haring. 
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TECHNICAL   MEMOBANDUM :   NO.   75-7 

September 23,1975. 
Subject: Post Violation Letter Procedures. 

This Technical Memorandum sets forth the procedures to be followed after 
the period of time provided in the violation determination letter has expired. 

/.   Compliance  Manager 

Within 15 working day.s from the end of the period of time given the affected 
recipient government in the violation determination letter, the Comi>liance Man- 
ager shall take one of the actions set forth in paragraphs 1 or 2. 

1. Provide the Director with a recommendation for further action on the case 
along with one of the following letters to the recipient government's chief execu- 
tive officer— 

(a) A letter advising the jurisdiction that it is not in non-compliance, or; 
(6) A letter advising the jurisdiction that its proposed action plan Is 

acceptable and that Its non-compliance will he considered to be lesolvecl 
subject to completion of specified actions by specified dates, or; 

(c) A letter advi.?ing the jurisdiction that a specified number of days 
extension are granted in order to accomplish specific remaining steiw which 
will resolve the jurisdiction's non-compliance. 

2. Provide the Director with a recommendation that the case l)e referred to 
(1) the .Justice Department for appropriate civil action or (2) the Chief Counsel 
for administrative hearing. 

Tlie Compliance Manager shall provide copies of all recommendations and 
appropriate letters to the Chief Counsel. 

//. Chief Counsel 

1. Tlie Chief Counsel shall provide the Director with recommendations con- 
cerning any action proposed by the Compliance Manager pursuant to paragraphs 
1 or 2 above. 

2. Witli respect to any case that is forwarded by the Director to the Chief 
Counsel for administrative hearings, the Chief Counsel shall prepare an admin- 
istrative hearing complaint for the signature of the Director within 10 working 
days of the referral. 

3. The conduct of an administrative hearing instituted by the Director sliall 
be governed by the requirements and time periods set forth in Subpart F of the 
regulations. 

JOHrf K. P.4RKER, 
Acting Director, 

Offlce of Revenue Sharing. 
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CIVIL RIGHTS ASPECTS OF GENERAL REVENUE 
SHARING 

THURSDAY, OCTOBER 9,  1975 

HOUSE OF REPRESKNTATI^^^s, 
SUBCOMMITTEE ON CIVII, AND CONSTITUTIONAL RIGHTS, 

CoMMin-EE ON THE JuDICIARY, 
Washington, D.C. 

The subcommittee mot, pursuant to recess, at 9:30 a.m. in room -J/l'M^ 
Rayburn House Ollice Building, Hon. Don Edwards [chairman of the 
subcommittee] presiding;'. 

Present: Representatives Edwards, Drinan, Badiilo, Butler, and 
Kindness. 

Also present: Janet M. McXair, assistant coun.sel, and Kenneth N. 
Klee, ansociate counsel. 

Mr. EDWAHDS. The subcommittee will come to order. 
We resume at this time our inquiry reofardino; civil rights enforce- 

ment under the [jrocrram of general revtMuie sliaiiiig. On yesteiday 
we received testimony fi'om tlie Department of the Treasury concern- 
ing its civil rights enforcement program. We also heard from other 
witnesses who outlined numerous deficiencies in that program. 

Tliis morning we will open our hearings by welcoming the Honor- 
able Arthur S. Flemming, Chairman of the United States Commission 
on Civil Rights. 

In February of 197.") the Commission released a report on the 
revenue-sliaring program which raised numerous criticisms regarding 
the manner in which the Office of Revenue Sharing is fullfilling its civil 
rights responsibilities. We welcome Dr. Flemming today to present us 
with the findings and recommendations made in that report. 

Thank you for accepting our invitation. Dr. Flemming. You may 
proceed with your testimony. 

TESTIMONY OF HON. ARTHUR S. FLEMMING, CHAIRMAN, U.S. 
COMMISSION ON CIVIL RIGHTS, ACCOMPANIED BY JOHN BUGGS. 
STAFF DIRECTOR, AND JAMES LYONS, CONGRESSIONAL LIAISON 

Mr. FLEMMING. MI-. Chairman, membei-s of the sul>committee, I am 
Artlnir S. Flemming, Chairman of the U.S. Commission on Civil 
Rights. With me tliis jnorning are John A. Buggs, .Staff Director of 
the Commission, and Jim Lyons, of our Congressional Liai.son Unit. 

On behalf of the Commission, I would like to thank you for this 
opportunity to discuss the civil rights implications of the general 
reveiuie-sharing program. 

The Commission has long been concerned with the civil rights impli- 
cations of the general revenue-sharing program. In a June 1971 state- 
ment the Commi.ssion indicated tliat revenue sharing pi-esents both 
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potential benefits and potential risks to the Federal Government's 
obligation to discliarge its constitutional mandate to insure that ra- 
cial or ethnic discrimination not occur in the expenditure or enjoyment 
of Federal funds, and the (lovernment's obligation to ciu-ry forward 
a broad national policy for securing economic and social justice for 
all Americans without regard to race, color, national origin, religion, 
or sex. 

Following enactment of the State and Local Fiscal Assistance Act 
of 1972, the Commission lias attempted to monitor and evaluate its 
civil rights impact. In addition to numerous studies pertaining to the 
general .social and economic conditions of minorities and women, the 
Commission this year published two rejxirts which exclusively focus on 
i-ev{»nue sharing: An evaluation of the civil rights enforcement etl'oit 
of the Office of Revenue Sharing (OKS) entitled "To Provide Fiscal 
Assistance," Volume IV: TJie Federal Civil Rights Enforcement 
Etfort—1974, and another study entitled "Making Civil Rights Sense 
Out of Revenue Sharing Dollars." 

Moreover, the Commission has analyzed and commented upon the 
Department of Treasury's proposals to modify the regulations con- 
cerning jiondiscrimination in revenue-sharing programs and also the 
Office to ?klanagement and Budget's draft bill to extend the State and 
Local Fiscal Assistance Act. 

At this time I woidd like to submit for the record these Commis- 
sion reports and documents since they provide the basis for much of 
my testimony today. 

[The documents referred to follow:] 

REVEKtTE SHABINO PitOORAM—MlNIMTTU CmL BlOHTS BEQIOEEMENTS 

INTBODUCTION 

The adoption of a general revenue sharing program may well affect the manner 
In which the Federal Government carries out a number of Its functions. It is im- 
perative, however, that the program not interfere with the aliility of the Gov- 
ernment adequately to fulilll two major and closely related responsibilities. The 
first is the respon.sibility to enforce the mandate of the Constitution that racial or 
ethnic discrimination not occur in the expenditure and the enjoyment of Federal 
funds. The second is the responsibility to carry forward tlie broad national policy 
of securing e<-onomic and social justice for all minorities, and for the disadvau- 
taged generally. 

Revenue sliaring presents Iioth potential benefits and potential risks to the 
Federal Government's ol)ligation to discharge these responsibilities. Ttiis memo- 
randum pre.sents an outline of minimal mechanisms necessary to assure that 
Constitutional requirements and broad national policy objectives are effectively 
implemented in any general revenue sharing program. 

1.  APPLICATION or A CrVIL BIOHTS REMEDY TO THE REVENUE SHARING PROGRAM 

Title vr of the Civil Rights Act of 1964 provides that no person Is to be sub- 
jected to discrimination under any program or activity receiving Federal financial 
assistance. Inasnuich as general revenue sharing is one form of Federal financial 
assistance, tlie nondi.scrimination requirement of Title VI applies to any program 
or activity assisted by general revenue sharing funds.' 

' S.  6S0   ("Gmernl   Rpvemie Shnrlnp Act of 1971")   (Senator Bnkor)   provirtos tli.it no 
riprson RhaU be subject to discrimination on the ground of race, color, or national orlirin 
n any activity aKslsted by general revenue sharing funds. It provides sanctions for non- 

compliance. Including referral by the Secretary of the Treasury to the .Attorney Genenil 
with repommendatlon for commencement of a civil action, and the sanctions—Including 
fund cutoff—provided for in title VI of the Civil Rights Act of 1964. 

S. 241 ("State and I.«cal Government Modernization .Act of 1»71"> (Sen.itnr Hnmphrev) 
and S. 1770 ("Intergovernmental Revenue Act of 1971") (Senator Mnskle) contain simi- 
lar provisions ; the latter bill would also empower any person adversely affected by dis- 
crimination In violation of this provision to bring a civil action to obtain relief aguiust 
such discrimination. 



139 

One of the principal sanctions available to enforce Title VI consists of ad- 
ministrative proceedings leading to a cut-off of Federal funds. One key question 
is: What programs or activities under a general revenue sharing program would 
lie subject to the nondiscrimlnatlon requirement and, therefore, also subject to 
the sanction of fund cut-off? 

If the Federal Government is to have an effective and practical mechanism to 
coinliat discrimination in State and local activities funded under tlie Federal 
revenue sharing program, It is necessary that earmarking of the funds be made 
mandatory so that the sanction of fund termination can attach solely to those 
programs or activities for which revenue sharing funds are designated.^ 

Commingling of revenue sharing funds with the general funds of a State would 
make impassible a "tracing" of Federal funds to specific programs or activities. 
If, therefore, the nondiscrimination requirement were to apply to any program or 
actirity financed by the commingled funds—as it must if tlie requirement is not to 
be rendered a nullity^—tlien it would have to apply to all funds exi^ended by the 
State. While application of the Federal nondiscrimination requirement to all 
State and local programs or activities would have the beneficial effect of providing 
substantial Federal leverage toward eliminating discrimination on the part of 
these governmental bodies, the sanction of cutting off all revenue sharing funds 
from a State in the ease of discrimination in a single program or activity prob- 
ably would be too drastic for practical use. 

2.  OTHER FEDEBAL KEMEDIES  FOR  NONCOMPLIANCE  WITH  PONDISCBIMINATION 
REQUIREMENTS 

Revenue sharing represents an important new form of Federal assistance to 
State and local governments. It has far-reaching ramifications. Thus, it Is of 
extreme importance that the nondiscrimination provision be one which has the 
maximum capability of producing compliance. Yet, experience with Title VI 
enforcement lias demonstrated that the fund termination sanction has often 
l^roven to l)e too Inflexible to be effective. Wlien this factor Is added to the pre- 
viously mentioned problems involved in applying the fund cut-off mechanism to 
revenue sharing grant.s, it becomes clear that it is necessary to establish a com- 
prehensive and flexible range of remedies, to be used on a selective basis. 
o. Litigation hy the Attorney General 

We believe that as in the case of Title VI, litigation by the Attorney General 
is a \isef ul supplement to the sanction of fund cut-off. As the Commis.sion pointed 
out in its October 1970 report, "The Federal Civil Riglits Enforcement Effort" : 

Recipients would know that not only would Federal funds be cut off for 
noncompliance but litigation could be brought to bring about compliance. 
Thus, defiance of nondiscrimination requirements, even at the cost of losing 
Federal funds, would be an act of futility, (at 726) 

As the Commission also pointed out, however, it is undesirable to rely on 
litigation  as  a substitute  for,  rather than  a  support to,  fund  termination 
jirocedures.^ 
y. Ceane and desist order authority 

Another viseful enforcement mechanism would be that of empowering the 
Secretary of the Treasury to issue judicially enforceable orders directing a 
State or local government to cease and desist from specific discriminatory prac- 
tices. Provision should be made for the judicial imposition of sanctions for non- 
compliance with the cea.se and de-sist order, including civil and criminal penalties. 
Cease and desist order authority would have tlie benefit of offering an effective 
and speedy remedy short of the drastic one of fund cut-off. 
c. Criminal penalties 

A third sanction in addition to fund cut-off would be a provision making 
State or local officials guilty of deliberate acts of discrimination liable to crim- 
inal penalties. Under this sanction, government officials would be on notice that 
acts of discrimination would result not only in action against the State but also 
against those Individual officials who are responsible. 

'While not rpflected In the lanKuaep of S. 6R0. the White House has Indioated that it 
favors a requirement that all general revenue sharing funds be earmarlied by the States 
to speclSc uses. 

»As noted above. S. fiSn. S. 241. and S. 1770. all nuthorl;;e the sanction of fund termi- 
nation for failure to comply with nondiscrimination requirements. 
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d. Private civil suit 
Private Individuals subjected to discrimination should be empowered to ini- 

tiate litigation in Federal District Court for apjiropriate relief.' includiug re- 
covery of treble damages, for intentional noncompliance with Federal nondis- 
criminatlon requirements. To effectuate this remedy, which would arise after 
administrative remedies had been exhausted, Title VI administrative procedures 
should be improved so as to yield a reasoned determination on the issue of 
alleged discrimination within a brief period (no more than 60 days). In this 
way, the judicial remedy could be pur.sued with a minimum of eonfuhioii niid 
delay. 

3.   STBENOTHENINO   THE   ENTIBE   FEDERAL   CIVIL   BIGHTS   ENFORCEMENT   EFFORT 

In "The Federal Civil Rights Enforcement Effort" report, the Commission 
examined the civil rights enforcement activities of some 40 Federal departments 
and agencies in a wide range of subject areas, such as employment, housing, 
the operation of federally aasisted programs, and regulated industries. In vir- 
tually all cases, the Commission found the level of civil rights enforcement 
seriously deficient and made a number of recommendations, including retom- 
mendations for centralized direction and coordination of civil rights enforcement 
in the newly formed Council on Domestic Affairs and Office of Management 
and Budget. 

In May 1971 the Commission, in a report, "The Federal Civil Rights Enforce- 
ment Effort—Seven Months L4iter" concluded that the Federal response to Its 
earlier report had been, with a few exceptions, one of tentative first stei)s to- 
ward stringent civil rights enforcement combined w-itli promi.ses to do better in 
the future. It found that major inadequacies in the Federal effort remained and 
that even the implementation of rather ba.sic proposals for improving agency • 
performance has been characterized by inordinate delays. 

If the Commission's recommendations were implemented and Federal pro- 
grams were in fact operated on a nondi.scriminatory basis then the pre.sent 
patterns of racial and ethnic exclusion and tlie inequitable distribution i>f Fed- 
eral benefits would be dramatically reduced. The enforcement of present laws, 
executive orders and administrative policies would bring about a ba.sic change 
in practices related to race in communities throughout the Nation. They would, 
in fact, drastically alter the way the "system" operates, assuring greater racial 
justice In the communities into which revenue sharing funds would flow. 

Vigorous enforcement of nondiscrimination requirements concerning revenue 
sharing, alone, will not be sufficient. There is large-.'<cale disenchantmenr, partic- 
ularly among minority group members, concerning the will and capacity of 
government to .serve their needs and a loss of faith that the "system" can work 
for them. We can move them toward a renewal of that faith if the full range 
of protections contained in exi.sting civil rights laws are fully enforced and the 
rights of minority citizens are guaranteed in fact as well as in legal theory. 
Therefore, we continue to lielieve the recommendations contained in the Com- 
mi.sslon's report should be implemented as soon as po.ssible. 

4.  ASSURING EQtAL EMPI.OyMKXT OI'PORTl'XITV   BY   STATE ANO   I.OCAI, GOVERXME.NTS 

a. Amending title VII tn cover State and Inrnl gnrrrnment cmpUijimoit 
The Commission previou.sly has urged amendment of Title VIT of the Civil 

Rights Act of 1964 to remove the exemption accorded State and local government 
employment. In its report. "For All the People ... By All the People." the 
Commi.ssion examined e(pial opportunity in public employment throughout the 
countr.v—north as well as .south—and reported widespread discrimination against 
minority group members in State, city, and suburban government employment. 

The report pointed out that Stale and local government enqiloyees make many 
policy and administrative decisions which have a sisnificant effect on the lives 
of the citizens within the jurisdiction. The report (at page 1311 observed : 

If the.se decisions are to be responsive to the needs and desires of the, 
people, then it is essential that those making them be tnily repre.sentative 
of all segments of the population. 

' A-i notpf! .Tbovo. S. 1770 pmpowers any person advprsply nfTeetod by dtscriniinatlnii !n 
viiilntlcin nf this provision to brlnR n Hvil nption to obtain rolief acnlnst siiich lUscrimlnnlloB. 
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Since revenue snaring would serve to increase the responsibility of such gov- 
ernment, prior enactment of effective equal employment opportunity controls is 
imperative. 

For the same reason, revenue sharing should not occur until effective Title VII 
enforcement machinery has been provided, by giving to the Equal Employment 
Opportunity Commission the authority, in case of violation, to issue judicially 
enforceable cease and desist orders. 

b. Affirmative action by State and local govenimentu 
In its study of public employment, the roninii.'^sidn found (liat Ihe patterns of 

discriminatory job distribution often resulted from past practices of di.scrimiua- 
tion in hiring and job assignment. For tliese patterns to be eliminated will require 
more than adoption of a neutral policy of noudiscrimination. State and local 
governments also must undertake afflrniative programs of recruitment, training, 
and promotion of minority employees. Such affirmative action is no lesx vital to 
securing e<]ual employment in State and local government than it is in the case 
of Federal agencies and Federal contractors—where afflrniative action already 
is required by law. Given the lessening of other kinds of Federal controls in 
connection with revenue sharing funds, it is imiicralive that State and h)cal 
governments, under review by an ai>propriate agency such as the Equal Kniploy- 
ment Opportunity Commission or the Office of Federal Contract Comjiliance. be 
required to inidertake plans of equal employment opportunity affirmative aetiou. 
Such affirmative action plans should include goals and timetables for their 
iui]>lementat'ion.' 

0.  THE ClVn, BIGHTS RESPONSIBILITY OF STATES AND LOCALrTIES 

Federal civil rights requirements, no matter how comi)rehensive, are unlikely 
to prove sufficient to provide the level of protection that is necessary to ensure 
that the revenue sharing funds are exiK'iided in a nondiscriminatory manner. 
Furthermore, States and localities mu.st be required to demonstrate that they, 
as recipients of large unrestricted amounts of Federal money, can provide the 
typo i>r iiniteelion v.'liii-h will ensnie the basic civil rii'lits of all their citizens. 

Currently, few States can sustain this burden. The majority of localities and 
more than a dozen States have no laws comparable to the Federal civil rights 
acts and. in fact, the civil rights laws of those States and localities thiit have 
enacted them are severely wanting in terms of coverage, available .sanctiotis. and 
level of enforcement activity. In many Ciises. moreover, States and hxalities 
not only have failed to provide adequate civil i-ights protection, but have been 
resijonsible for much of the racial discrimination that has occurred. This Com- 
mission and other Federal agencies, sucli as the Departments of .Justice, HEW, 
Labor, and Agriculture, have documented gross abu.ses of the rights of minority 
grouj) citizens by Stale and local governmental agencies. 

Tims, a mere assnrnnce from a governor, mayor, or county official that the 
rights of minorities will be protected will nfit suffice. States and their sub- 
divisions nuist, at a minimum, enact laws and ordinances which provide for their 
citizens the same level of protection offered by Federal statutes, exe<'utive 
orders, court decisions, and executive policy pronouncements. The laws must 
cover such areas a« : 

Housing. The law must require that all housing be offered on a non- 
discriminatory basis to citizens of all races and ethnic backgrounds Jind tliat 
the policies of the jurisdiction be geared so as not to prevent minority group 
citizens from living within the jurisdiction or within any part of the juri.sdic- 
tiou. 

The adrainistraton of Stnte and local programs. The State or locality 
must assiire that all funds which it disjierses are used free from discrimina- 
tion and are in fact distributed on a raciiilly and ethnically equitable basis. 
This last requirement, which is essentially Ihe same as that provided in 
Title VI of the Civil Rights Act of XWA. would apply to such State :ind local 
programs as education, welfare, health care, employment services, highway 
and recreation facility construction, and economic development loans and 
grants. 

Laws also are necessary in the areas of public accommodations, public facili- 
ties and voting rights. These laws must not only be broad in coverage btit also 

"With resxwct to sanctions for noncompllance with afflrmntlve action requirements, see 
section 2 above. 

(i2-.'!:{1—ir, 10 
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must provide for effective enforcement. It is absolutely necessary that an enforce- 
ment agency be established having the ijower not only to investigate complaints 
and issue opinions, but also to conduct investigations on its own initiatives, hold 
liearings, issue subpoenas and cease and desist orders, seek court enforcement 
of its orders, initiate and intervene in litigation, level civil penalties, and order 
the withholding, where necessary, of State and municipal funds from programs 
where discrimination is found. 

These agencies must be fully staffed with trained, competent personnel. They 
must not be susceptible to domination by local political factions, but ratlier, 
should be permanent, independent agencies whose members are appointe<l for 
staggered terms of office. These agencies could l>e in part funded by the Federal 
Government, and perhaps given a quasi-Federal status, such as that of the State 
employment services. Furthermore, offlciab! in all State and local agencies 
should be made to understand that it is their resjx>nsihlllty, subject to removal 
from office l)y agency directors, to ensure that their programs are not discrimi- 
natory in operation or effect. 

This expanded, and in many cases new, effort by States and localities is 
not intended to supplant Federal civil rights activities, but rather to supplement 
them. Once the States and their municipalities prove their effectiveness in this 
area, the Federal agencies will be able to limit their efforts to a monitoring and 
s|Kit-checkiiig function. I'ntil that time, however, the .staffs of the two enforce- 
ment systems sliould work together so as to prevent duplication o«f effort and 
to ensure maximum utilization of information.' 

6.   THE   "STATE  PLAN'"'   RKQUIKEMENT 

As another condition of eligibility for participation in revenue sharing, the 
State and its iwlitical subtlivisions should be retjulred to submit a "State Plan," 
the purpose of which would be to assure that the State is realistically facing 
up to the problems it has and that revenue sharing fluids will l>e u.se<l in ways 
that will better enable tie State to meet and overcome these problems. 

The "State Plan" should, at a minimum, contain the following element.s: 
a. A rank order of problems facing the State and its political subdivisions. Thi.s 

analysis would be supported by data and reports prepared by the relevant local 
agencies. Problems would include those in the areas of human resources, natural 
resources, economic development, and rtther general governmental concern.s, but 
would be broken down into specifics. Thus, in the area of health care, the plan 
would relate to specific problems in the State and its various juri.sdictions, such 
as prenatal care, care for the aged, hospital .services, in.sufficient medical per- 
sonnel, or insufficient funds to provide for the nutritional needs of its citizen.s. 

b. In a similarly detailed fashion, the State and its jurisdictions would be 
required to set forth what actions they have taken in the past to cope with 
each of the problems they identify. This analysis would be both in terms of 
financial and manpow-er resources allocated. 

c. A statement of how State and local revenue is being apportioned in the 
coming fiscal year and how this apportionment of funds is calculated to over- 
come the problems would be given. In addition. States and localities would 
detail how they anticipated using the Federal revenue sharing funds whidi 
they are to receive. 

d. A long-range analysis of the matters .set forth in points a. b, and c would 
he detailed. This section will require officiaUi drafting the plan to spell out the 
broadest aspects of the problems. This requirement reflects the fact that 
effective action toward social change requires long term planning. 

The State Plan would be .submitted for review and approval to the Oflice of 
Management and Budget, which would exercise its reviewing function in con- 
junction with Federal departments having major program re.sponsibilities re- 

"T!ip civil rlchts pnforcempnt OBpnbllltlos of n Stntp or locnl eovprnrnpnt do not PTISI 
In a vacwnm : they aro closply tied to thp ovprall IPTPI of proficiency of the government. 
S. 241 contains a requirement that, in order to qnallfy durinp the second and snhseqnent 
years of ceneral revenne sharlne. States mnst prepare a master plan and timetable for 
modprnlzlnp and revltalizinj; State and local povernments. This could be an important 
contriliution to strenctheninp the civil riehts capabilities of State and local eovernments. 
It also Is an important element in improvinc the capacitv of State and local eovcrnment 
effectively to carry out the planning functions discussed in the following section. 
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lating to the plans. National policy criteria for such reviews should be established 
by the Council of Domestic Affairs. 

One of the major concerns in the review process should be whether a plan takes 
into account the special needs of minority group members and the economically 
disadvantaged. Thu.s it would be unacceptable if a State or iwlltieal subdivision 
overlooked the health needs of its poor citlzeu.s while devoting considerable re- 
sources to developing a highway system which, by its nature and location, .services 
only the more affluent sections of the population. In the past, some States and 
localities have participated in Federal programs on a selective basis, often re- 
fusing to participate in social welfare programs such as public housing or food 
assistance while accepting Federal money for suburban water and sewage 
facilities or recreational facilities that serve only the affluent. Revenue sharing 
should not be allowed to support these insensitive policies. 

Furthermore, the State Plan should be responsive to important Federal 
jiolicies, such as tl)e racial and ethnic desegregation of schools and the elimina- 
tion of racial and economic polarization in metropolitan areas. The program- 
ing of States and localities should be required to reflect these Federal priori- 
ties. It must be made clear that Federal funds, whether from revenue sharing 
or categorical grant.s, cannot be used to aid in schemes which tend to discrimi- 
nate against, isolate, impoverish, or i)eri)etuate second class citizenship for any 
racial or ethnic group. 

7. DISTRIBUTION OF FUSD8 ACOOHDIXO TO NEED 

o. Distribution among the States 
Pistribtjtlon of general revenue sharing funds should be determined on the 

basis of indicators of need, such as the relative wealth of the State, measured 
by average per.^onnl income, and the number of the State's population who are 
"disadvantaged Individuals' as defined in the U.S. Department of Labor Man- 
power Program.' 

The present Federal system of categorical grants l.s, In Its every structure, 
responsive to .such demon.strated domestic needs as these. Given the shortage 
of Federal, State, and local government funds in relation to the demands made 
uiHin them, if we are ade(]nately to serve the needs of our many citizens who 
are trapped in poverty, we cannot afford to distribute any large amount of 
Federal revenue without reference to such fundamental determinants of need. 

In its ongoing study of racial and economic polarization in metropolitan 
areas, the Commission has seen how lack of adequate fiscal re.s^)urces has con- 
tritiute<l to an accelerating economic and racial .separation In these areas. The 
lack of funds to finance adequate public .services cau.ses tho.se who can, to flee 
the inner cities, and at the same time cau.ses many suburban jurisdictions 
to use zoning and other de\ices to exclude the poor, who are mo.st In need of 
public services. It also is such factors as these that make the State Plan, de- 
scribed in Section 6, a necessary "civil rights" protection. 

For the.se reasons, the distribution of the general purpose revenue sharing 
funds should reflect a national commitment to the special problems of flie 
jjoor and of our urban areas, where the poor and the disadvantaged are heavily 
concentrated.' 

h. Dintribution within Slnlex 
A requirement tliat States "pass through" a proportion of general revenne 

sharing funds to local jurisdictions is an important safeguard In a.ssuring that 
the cities receive their fair share of revenue sharing fund.s. For the rea.sons 
stated in our discussion of "Distribution Among the States" we believe that 

•Thp term Is deflnpd to Inclurtp: Any poor person who does not have Bultnble employ, 
nient and who is either (1) a school dropout: (2) a member of a mlnoHtv : (3) under 
22 .vears of ape; (41 over 4!) years of aec : (51 handicapped. U.S. Department of Labor 
•"Cooperative Area .Manpower Planning System," Supplement No. 1. Dec. 14. 1970. at lo' 
n. 2. 

• S. 6R0, S. 241. and R. 1770 all provide that each State's share In ceneral revenue 
sharlnc funds Is a function of (a) total population of the State and (b) the State's "tax 
effort"—the amount of revenue it raises In relation to the total personal Income earned 
by residents of the State. 
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8uch a requirement should reflect the same criteria of need as recommended in 
that Section of this memorandum.' 

MARCH 17, 1975. 
Mr. GRAHAM W. WATT, 
Director, Office of Revenue Sharing, Department of the Treasury, 
Waahinffton, D.C. 

DEAR MR. WATT : The following comments pertain to the Department of the 
Treasury's proposed amendments to section 51.32 (f) of the reKulations con- 
tained in Part 51 oi Subtitle B of Title .SI, Code of Federal Regulatiou.s, whicli 
became effective April 5. 1!)73. The proposed amendments concern the Depart- 
ment's enforcement of the non-discrimination provision contained in Section 
122 (a) of the State and Local Fiscal Assistance Act of 1972. 

As you know, the Commission recently released Volume IV of the Federal 
Civil Rights Enforcement Effort—1974, "To provide Fiscal Assistance." Thi.s 
reixirt and Making Civil Riiihts Sense Out of Revenue Sharing Dollars form the 
basis for our comments here. 

We have concluded in "To Provide Fiscal Assistance" that ORS' civil rights 
compliance i>rogram has been fundamentally inadequate. Abundant evidence 
indicates that discriminafion in the emi)Ioyment practices and in tlie delivery 
of benefits of State and local government programs is far-reaehing, often 
extending to activities funded by general revenue sharing. Xoiiefheless. ORS 
has one of the most poorly staffed and funded civil rights compliance programs 
in the Federal Government. Moreover, OliS lias not taken the few actions possible 
within the constraints of its resources which would have made its civil rights 
compliance effort maximally effective. 

As the following .spe<'itlc comments make clear, the Commission does not 
believe that the proposed amendments to section .">1.32 (f) are adecjuate to 
insure effective enforcement of the prohibition against discrimination in programs 
partially or conipletel.v funded by revenue sliaring money. Tlie Comitiission. 
therefore, urges that the iroposed nnii ndnienis nol he a<liipte<I bat riiii.er be 
revised further in accordance with our coninients and criticisms. 

A copy of both reports are eucloseti along with our comnient.s. If yon wish 
to clarify any matter in our comments or the reports, please call Bud Blakev 
(2.54-6620). 

Sincerely, 
JOHN A. Buoos. 

Staff Director. 

OBJECTION TO PROPOSEB REGULATION SECTION 51.32 (F) (1) 

Section 122(b)   of the State and Local Fiscal Assistance Act provides the. 
Secretary  of  the  Treasury  with  tlie  legal  authority  neces.-iary  to  effectuate 
compliance with the non-discrimination provision contained in Se<>tion 122(a) 
of the Act. Section 122 (b) reads in part: 

the Secretary is authorized (1) to refer the matter to the Attorney Geuei'al 
with a re<'ommendation that an appropriate civil action bo instituted; 12) 
to exercise the powers and functions provided by Title VI of the Chil 
Rights Act of 1<W4 (42 U.S.C. 2(X)0d) : or (3) to take such other action as 
may be provided by law. 

Section .51..32(f)(1)  of the current regulation mirrors the act and provides in 
pertinent part that 

the Secretary is authorized: (i) To refer the matter to the Attorney 
General of the United States with a recommendation that an appropriate 
civil action be instituted: (ii) to exercise the powers and functions and 
the administrative remedies provided liy Title VI of the Civil Rights Act 
of 1{M)4 (42 U.S.C. 2(KH)d) ; or (iii) io take sndi other action as may be 
authorized by law. 

° 8. fiSO. S. 241, and S. 1770 all require the StateB to "pass through ' a certain proportion 
of fmids to local governments. Thpy all permit each State, acting In conjunction with Itn 
local governments, to determine the basis for allocation among the local governments^-^ 
which hnsis could reflect the relative need ot the respective local governnients. 

.\hsent K\ich special agreement. S. 6S0 and S. 241 provide that the share of each local 
governiiient is to be the same as Its relative contrilnitinn to overall State revenues. S. 177(1 
uses a more complex dlstrilnitlon formula, whlcii mnl;es the share a function of each 
gf>vernment's contribution to State revenues, its population size, and Its share of poor 
persons (those with incomes of less than ?3,000) and of persons regularly receiving public 
assistance. 
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The Commission objects to the proposed regulation 51.32(f)(1) because it 
eliuiiuates referoiice to the Secretary's authority to "talse such other action as 
may lie provided by law" to secure compliance with Section 122 (a) of the 
act! This oniissiou is inexcusable. The proposed regulations like the current 
regulations must reflect tJie full range of authority provided to the Secretary 
by the Act. Just as an executive officer cannot appropriate powers tliat were 
not delegated to him or her by Congress, neither can an executive otficer abandon 
those powers which Congress has seen fit to delegate. 

OBJECTION TO PROPOSED REGULATIONS SECTION 51.32(F) (1) (II) 

(ii) To initiate an administrative hearing pursuant to the powers and 
functions provided by Title VI of the Civil Rights Act of 19(i4 (42 U.S.C. 
2000d). An order of an administrative law judge to withhold temporarily, 
to repay, or to forfeit entitlement funds, will not become effective until: 

(A) There has been an express linding on the record, after notice and 
opportunity for hearing of a failure by the recipient government to comply 
with a requirement of this section. 

(B) At least 10 days have elapsed from the date of the order of the 
administrative law judge. During this period, additional efforts will be 
made to assist the recipient government in complying with the regulation and 
in taking appropriate corrective action. 

(C) Thirty days have elapsed after the Secretary has filed with the Com- 
mittee on Government Operations of the House of Representatives and the 
Committee on Finance of the Senate a full written report of the circum- 
stances and the grounds for such action. The time limitations of subpara- 
graphs (B) and (C) can run concurrently. 

(D) The Secretary has notified the recipient government that, in addi- 
tion to whatever sanctions have been imposed by the administrative law 
judge, the OflSce of Revenue Sharing will witlihold payment of all entitle- 
ment funds until such time as the recipient government complies with the 
order of the administrative law iudce. 

Further, the amount of the forfeiture or repayment of entitlement funds, 
if any, will be limited to the program or activity in which the noncom- 
pliance has been found. Such funds shall be collected by a downward adjust- 
ment to future entitlement payments and will be deposited in the general 
fund of the Treasury. If the Secretary determines that adjustment to future 
entitlement payments is impracticable, he may refer the nmtter to the Attor- 
ney General for appropriate civil action to require repayment of such amount 
to the United States. 

The Commission objects to the proposed regulation section 51.32(f) (1) (ii) 
because it contains no provision for the Secretary to exercise his Title VI au- 
thority  to  temporarily withhold  or defer revenue sharing payments i)ending 
completion of the administrative hearing procedures specified under Title VI. 

The Commission views the absence of provisions for fund deferral in this 
section of the proposed regulation as especially grievous given the fact that a 
Federal court has already repudiated the position taken by ORS officials that 
tliey lack the statutory authority to defer funds prior to completing the admin- 
istrative procedures specified in Title VI. 

One of the central issues in the case of Robinson v. Schultz concerned the 
authority of the Secretary to defer revenue sharing payments. Plaintiffs in the 
ca.se sought to have ORS defer further revenue sharing payments to the City 
of Chicago after the ORS, through its own investigation, found evidence of 
di.scrimination within the Chicago Police Department, the principal recipient 
agency of the city's revenue sharing allocation. In support of their position, 
plaintiffs cited legal precedent for the deferral of Federal assistance prior to 
completion of Title VI administrative proceedings. The Director of the ORS re- 
rflionded that he was not authorized by law to defer funds and that revenue 
sharing differed from other programs of financial assistance where deferral by 
Federal agencies had been approved by the courts. 

On April 4, 1974, the court ruled in favor of the plaintiff's claim and declared 
that "Section 122(b) (2) of the State and I.«cal Fiscal Assistance Act, 31 U.S.C. 
S 1242(b) (2), confers upon the Secretary of the Treasury the power to defer 
payment of federal revenue sharing funds pursuant to a formal admlnistra- 
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tive hearing as proAided by Title VI of the Civil Rights Act of 1964, 42 V.H.C 
§ 2000d-l."' 

The fact that the proposed regulations Ignore the autliority of the Secretary 
to defer funds is made all-the-more Inexplicable by the fact that the Director 
of ORS in the Rohinson proceeding cited the existing regulations as proscrib- 
ing deferral. Now that the statutory authority of the Secretary to defer funds 
has been affirmed through federal adjudicati(ui, the Office of Revenue Sharing 
bears a responsibility to enact regulations which provide for the exercise of 
that power. 

The iinijortance of the jmwer to defer revenue sliaring funds prior to comple- 
tion of the Title VI udmini.strative procedures caiuiot l>e overemphasized. The 
deferral power has been u.sed by other Federal agencies to effectuate timely 
compliance with nondiseriuiination statutes and to ijrevent the further exi)endi- 
tvire of federal monies in violation of tliose statutes. In tliis regard, it i.s espe- 
cially noteworthy tliat the Assistant Attorney General of I lie United States for 
Civil Rights suggested that the ORS modify its reKulations to jirovide for the 
exerci.se of the deferral power. On March 30, 1!»73. Mr. I'orringer wrote to ORS: 

A provision in  Section  51.32(f)(1)   allowing the  Secretary  to initiate 
enforcement proceedings in case of threatened noncouipliance, as well as 
past or present noncompliance, may be helpful. Sudi a provision is standard 
in Title VI regulations. A provision permitting deferral of payments land- 
ing a hearing such as that exercised by agencies under Title VI, may be ap- 
propriate.  Such a deferral need not constitute a  forfeiture, and  may be 
made subject to the type of limitations imposed on the Commissioner of 
Education under Title VI 42 IT.S.C. 2000d-ij.= 

"We concur with the As.sistant Attorney Geiierafs suggestion that the regula- 
tions should provide for the initiation of enforcement procetMliiigs "in ca.se of 
threatened noncompliance, as well as past or lu-esent noncompliance." 

Finally, the Commission believes that Section .')1.32(f) (1) (ii) should .specify 
the kinds of evidence of noncompliance (in addition to the evidence provided 
for by the unduly restrictive set of circumstances outlined in the proposed Sec- 
tion .'31.32(f)(2)) which warrant the Secretary's use of Title VI enforce- 
ment iwwers. Evidence of discrimination in a program iiartiylly or completely 
fimded by revenue sharing money as demonstrated by any of the following 
should trigger Immediate deferral and initiation of administrative proceedings 
by the Secretary. 

A tinding of noncompliance based upon an investigation by the Department 
of the Treasury. 

A finding of discrimination based upon an investigation or administrative 
hearing by any other Federal agency. 

A lawsuit filed by the Department of Justice alleging discrimination. 
A finding by state court or liiunan rights commission of discrimination. 
A law suit filed by a private party which sets forth a prima facie ca.se of 

discrimination. 

OBJECTION   TO  THOPOSKO  KE0VI..\TI0?f   SECTION   31.32(F) (2) 

(2) The Secretary niay Immediately defer the payment of entitlement funds 
to a recipient government jjeuding the entry of an affirmative action order by 
a Federal court. 

Tlie Commission urges ORS to revise the language of thi.s propo.sed rule so that 
It reads: "The Secretary shall (rather than "may") immediately defer the iMiy- 
ment of entitlement funds . . ."' As we have argued elsewhere, tiie Fifth Amend- 
ment of the Constitution clearly proscribes Federal support of discrimination. 
Therefore, Federal officials must, where reasonable jiersons would agree that ntin- 
discrimination provisions would most likely be violated if the funds were iwo- 
virted, decline to allocate such funds until the matter of noncompliance is resolved. 
(See The Federal Civil Rightx Bnfnreement Effort—197i, Vol. IV. To Provide 
J'ixcal Assintance 88 (February 197.")). 

' ffohinson v. Shults. Order of Apr. 4. 1074. r..\. Xo. 74-24R rD.D.C.K 
' IMtfT from .T. Stanley Pottinger. Assistant -Attorney Genernl. rivll Rlchts DIVIHIOD 

to Mr. Qraliam W. Watt, Director, Office of Revenue Sliarlns, Mar. 30, 107.^. 
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OBJECTION  TO  PROPOSED   REGULATION   SECTION   6132(F) (2)(1)    AND    (II) 

(i) A violation of the nondiscrimination provision of this Section of the Act 
(Section 122) was alleged in the complaint before the court; 

(ii) The court finds that the recipient government has violated the non- 
Uiiicrimination provision of this Section of the Act; 

There is little persuasive reason to require that a violation of Section 122 
of the State and Local Fiscal Assistance Act of 1972 (hereafter Revenue Shar- 
ing Act) be alleged in a complaint before the court. If a violation of some other 
civil rights law is alleged which, if true, would also constitute a violation of the 
Uevenue Sharing Act, then deferral would be appropriate when the Secretary 
determines that general revenue sharing (GRS) funds were used in the program 
or activity under question. An audit would readily reveal whether GRS funds 
are involved. The conduct of an audit need not await the final outcome of court 
proceedings. Further, if an audit shows that GRS funds have been or are being 
spent in the subject program or activity, deferral action need not be postponed 
until express findings of a Federal court are issued. 

OBJECTION   TO  PROPOSED   REGUI^TION   SECTION   B1.32 (F) (2) (lU) 

(ill) The question of deferral has not been considered by the court. 
•\Ve object to this part of the proposed rule which would circumscribe ORS's 

authority to defer funds when the (juestion of deferral is raised in court, except 
when the court expres.sly orders ORS to defer funds. Many circumstances could 
arise in court proceedings in which ORS could point as cause, however unreason- 
able, for refusing to defer funds. Defendants could virtually raise the issue in 
order to avoid the remedy. In suits to which ORS is not a party, the court could 
hold that deferral is appropriate or required, but could not order ORS to defer 
funds. In suits to which ORS is a party, the court could consider deferral an 
appropriate remedy but decide to leave action to ORS's discretion. In these and 
other instances, ORS could refuse to defer funds solely on the grounds that the 
question was considered by the court, despite preferences expressed by the court. 

OBJECTION   TO  PROPOSED EEOULATION   SECTION   51.32(F) (3) 

The Commission objects to proposed regulation Section 51.32(f)(3). The 
Section is as follows: 

(3) Nothing in these regulations is intended to preclude the United Stiites, 
in a civil action initiated by the Attorney General of the United States pursuant 
to Section 122(c) of the Act, from seeking or a court from granting an order 
to require the repayment of funds previously paid under this Act, or ordering 
that the payment of funds under this Act be terminated or deferred. In addition, 
the Secretary may initiate the procedure provided for in paragraph (f) (1) (ii) 
of this Section against a recipient government which has been made as a defend- 
ant in such a civil action if it is the Secretary's judgment, after consultation 
with the Attorney General, that an administrative withholding of entitlement 
funds Is an appropriate measure to ensure compliance with this Section. 

In its notice of proposed rules, ORS states that the purpose of this sub- 
paragraph is to: 

* • • make clear that if the Attorney General has initiated a civil action 
against a recipient government under Section 122(c) of the Revenue Sharing 
Act, it is not required that the Secretary (of the Treasury) also initiate an 
administrative enforcement action. 

The Commission objects to the proposed regulation Section becau.se it makes 
the immediate deferral of funds a discretionary matter when the recipient 
government has been named as n defendant In a civil action filed by the Attorne.v 
General pursuant to Se<'tion 122(c) of the Act. The Commission believes tluit 
immediate deferral should be imposed when there is legal evidence of noncompli- 
anc-e. Rather than providing a justification for continuing revenue sharing pay- 
ments, the fact that the Attorney General has filed suit under the Act only 
underscores the need for immediate deferral. 
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U.S. COMMISSION ON CIVIL RIGHTS COMMENTS ON OMB DRAFT BILL EXTENDING 
THE STATE AND LOCAL FISCAL ASSISTANCE ACT OF 1972 

The U.S. Commission on Civil Rights provides these comments to the Office of 
Management and Budget in response to its re(|uest ot Marcli 3, 15*75. The Com- 
mission lias long been concerned with the civil rights implications of the general 
revenue sharing program because of its impact on minority group persons. In 
a June 1971 statement the Commission indicated that revenue sharing presents 
lioth potential benefits and potential risks to the Federal government's obligation 
to discharge its constitutional mandate to ensure that racial or ethnic discrimina- 
tion not occur in the expenditure or enjo.vment of Federal funds, and that the 
government carry forward a broad national policy for securing economic and 
social justice for all Americans without regard to race, color, national origin, 
religion or sex. 

Since that time the Commission has engaged in several Important studies with 
re.'^pect to the general social and economic conditions of minorities and women, 
specifically Black Americans, Mexican Americans, Puerto Ricans. A.'^ian Ameri- 
cans and Native Americans. We have al.so recently concluded an evaluation of 
the Civil Rights Enforcement Effort of tlie Oflice of Revenue Sharing ((»RS)—"To 
Provide Fiscal Assistance" and Makimj Civil Hif/htx scn^sr Out Of h'cvi iiiir iShnr- 
ing Dnllnrs. The views and comments offered here are based in large measure on 
those two reports and our extensive l)ackground and research in this area. 

We have set out, where appropriate, relevant jwrtioiLs of the statute or pro- 
IKised statutory changes. In cases where the Commission recommends an amend- 
ment or suggests possible language, we have provided you with our rationale. 

SECTION   104.   RECOMMENI).\riON-   FOR  AMEXDNfK.VT 

The U.S. Commission on Civil Rights believes that the prohibition against use 
of revenue sharing funds to obtain grants under federal matching fund pro- 
grams should be eliminated. The Commission understands that the administra- 
tion study group established to review the State and Local Fiscal As.sistance 
Act for the President also recommended elimination of this restriction. The Coni- 
mission's position is based npon its recognition of the fact that matching funds, 
potentially available from general revenue sharing, may be the only ."source of 
funding available to poorer local communities. We further believe that the 
Section 104 restriction should he eliminated becau.se it has been used by some 
officials as an excuse for refusing to fund social programs supported at least 
in part b.v Federal aid that carries a matching fund requirement. Finally, 
the f'ommi.ssion's recommendation takes into account the fact that the current 
prohibition against indirect use of revenue sharing funds to meet matching 
requirements is virtually enforceable. 

BECnON   105.   COMMENT  O.N   PROPOSED  AMENDMENT 

The magnitude of the State and Lo<-al Fiscal Assistance Act—one of the largest 
single programs of federal domestic as.sistance—demands that Congress and 
the Executive Branch faithfully exercise their governmental oversight respon- 
siliilities. The need for a thorough review of the act which can only be accom- 
plished through the process of legislation and appropriation is imder.scored by 
the current state of the national economy and the experimental status of the 
act. Tlierefore, provision should be made for a timely and comprehensive re- 
view of the artist's implementation. 

SECTION     108(6) (0) (B>.   COMMENTS   ON   PROPOSED  AMENDMENTS   AND  ANALYSIS 

Beginning with the entitlement jieriod that begins .Tuly 1. 1976. the maxi- 
mum constraint shall increase at a rate of 6 percentage points per entitle- 
ment period until it reaches 17-5 percent. 

The Commission agrees with the proposed amendment which would raise the 
ceiling on revenue sharing allocations for counties and local governmental units 
in fi per centum yearly increments from 14.T:f to 175% of the per capita entitle- 
ment of all hx-al governments in a State. 

We t.Tke strong exception, however, with the statement in the analysis that 
increasing the entitlement celling from 145% to 175% will remedy the effects of 
"any underenumeration of the population that may have occurred in the 1970 
cens>is." Research conducted for the ORS indicates that the adverse effect of 
census underenumeration would be reduced but by no means entirely eliminated 
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by removing the 145% Umitation.* (See the Commission's recommendation re- 
garding the problem of census underenumeration under Section 109). 

SECTION    108(6) (6) (B).   RECOMMENDA'nON    FOR   AN   ADDITIONAL   AMENDMENT 

The Ck)mmission believes that Section 108(b)(6)(B) should be amended 
further to eliminate the 20% floor on per capita revenue sharing payments on 
a phased schedule similar to that proiwsed in regard to the ceiling. EliminiUiou 
of the minimum per capita payment provision would transfer money from a 
number of governmental units that perform few ccmsequeatial functions to otlier 
governments  that have demonstrably  greater responsibilities and need. 

SECTION   108(D) (1).   COMMENT   ON   PROPOSED  AMENDMENT 

Units of local government.—^The term "unit of local government" means . . . 
the recognized governing body of an Indian tribe or Alaskan native villa.tje 
which performs substantial governmental functions  (.)  o« certified to the 
f<(rretary hy the Svcrctary of the Interior, or, i» the eii.tc of t<tatc afjiliateil 
trihes, the Governor of the /itate in wliieh  the trilie or villuge I'.v locnitd. 

The Commission recognizes the potential difficulty in making a determination 
of whetlier or not "the recognized governing body of an Indian tribe or Alaskan 
native village performs substantial governmental functions." Xevertheless, the 
Commission disagrees with the proposed amendment which would delegate re- 
sponsibility  for this determination  to  State  Governors in  the case of  Stale 
aflSliuted tribes. The propo.sed amendment would not clarify  the standard of 
"substantial governmental functions", but rather would only iucrea.se the likeli- 
hood of its inconsistent application. 

SECTION   108(D)(1).   RECOMMENDATION   FOR  ADDITIONAL  AMENDMENTS 

Amendments should be sought to clarify two other areas of ambiguity Inherent 
in Se<'tion 108(d) (1). These amendments would provide 1) that tribal members 
living off their reservation but in the county areas hi which their tribe is Inc.iffMl 
are to be counted in determining the Indian tribe's allocation : and 2) that tribal 
governments located some distance from an Indian reservation are eligible 
recipients if they perform substantial governmental functions. 

SECTION    109 (A) (7) (B).   RECOMMENDATION   FOR   AN   ADDIT10.\.^L   AMENDMENT 

Under the proposed extension of the act, many governments would continue to 
be deprived of their rightful entitlement because of tlie problem of census under- 
enumeration. For this reason, we recommend the inclusion of an additional clause 
to this section which would require the Secretary of the Treasury to use the 
Census Bureau's national estimates of population undercount to correct for 
known deficiencies in census data. 

SECTION   121(A).   COM.MENT  ON   PROPOSED   AMENDMENT 

Reports  on  Use of Funds.—Each  State government  and  unit  of local 
government which receives funds under subtitle A shall, after the close of 
each entitlement period, submit a report to the Secretary   (setting forth 
tlie amounts and purposes for which funds received during such period have 
been spent or obligated) on the use of the funds receirrd durivf/ nuch period. 
Such reports shall be in such form and detail and -shall be submitted .-if such 
time as the Secretary may prescribe. 

The Commission believes that this amendment may  be ineffective.  Govern- 
ments ne€Ml not spend the funds received under a given entitlement during the 
actual entitlement period. Under the proposed amendment, a government could 
simply report that it had not used the funds received during the entitlement 
period. That government would not be required to report how it used the funds iu 
the following entitlement period since the projjosed amendment only  requires 
reporting on  "the use  of the funds  received  during such   (the  eiititlcineiit) 
period". Therefore, in lieu of the proposed phrase "on the use of funds received 
during such perio<l," tlie Commission would recommend the alternative phrase 
"on the use of funds spent during that period." 

> Reese C. Wilson and E. Francis Bowditch, Jr., General Revenue Sharing Data fytudii, 
A vols., prepared for the Office of Revenue SharlnK (Menio Park, CaUf.: Stanford Research 
Institute, and Cambridge, Mass.: Technology Management, August 1974). 
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BECnOPf 121   (A)   AXD   (B) .   WXOMMEJfDATION FOR ADDITIONAt, AMENDMENTS 

Tlie Commission believes that the act should provide some guidance on the 
nature of Information ORS obtains from revenue sharing recipients. The Com- 
mission therefore reoommeuds tliat Section 121 (a) and (I)) be amended to require 
state and local governments to report the Impact of proposed and actual exijendi- 
tures on various population sutigroups, including minorities and women, both as 
eniiiloyees in and beneticiaries of the funded projects. 

Finally, Section 121 should be amended to require governments receiving reve- 
nue sharing funds to make available for public inspection, in addition to the other 
reports retiuired by ORS. detailed employment data cross-clas.slfled by race and 
sex covering all positions in the governmental unit. 

SECTIO.V   122(a).   RECOMMENDATION   FOR   AMENDMENT 

The draft bill proposes no changes in Section 122(a) of the State and Ix)cal 
Fiscal Assistance Act of 1972. That section states: 

No person in the United States shall on the grounds of race, color, national 
origin, or .sex be excluded from particii>ation in, lie denied the benefits of, 
or be subjected to discrimination under any program or activity funded in 
whole or in part with funds made available under Subtitle A.'' 

A serious problem raised by the coverage of this prohibition against discrimi- 
n.ntion Is that it may not extend to the full range of programs or activities made 
IKissihie by the Act. State and local governments are grante<1 wide discretion 
in how they can use general revenue sharing funds, allowing those governments 
to choose those programs or activities to be fundwl with general revenue sharing 
monies and tho.se to be funded liy other .sources. The u.se of GRS funds for a par- 
ticular exi)enditure can free State and IfK-al funds for other use.s. This type of 
allocation enal)les a State or lot'al government to use its own funds for activities 
which miglit have a discriminatory impact," such as housing and health care 
programs, and re.serve (JRS funds for less controversial activities or i)rogranis 
.such as traffic .safety and pollution abatement. Thu.s, because of this fnngibility 
of general revenue sharing funds. State and local governments may use them in 
such a way as to avoid compliance with Section 122(a). 

The Comptroller General has expressed a similar concern. He noted that: 
. . . requirements  of the Act applicable to direct ii.ses of the funds 

apparently can Ite avoided either b.v (1) budgeting revenue .sharing fuud.s in 
a manner which will reduce potential compliance problems or (2) displac- 
ing funding sources. It is clear that a variety of restrictions can be imposed 
and enforced on the diri-ct uses made of revenue sharing. However, unless 
identical requirements are inipo.sed on all or a major jiart of a recipient's 
other revenues,  the actual effectiveness of such  restrictions is doubtful.' 

This Commission believes that under the Act there is a F'ederal responsibility 
to en.sure that general revenue sharing funds are not used to free funds for pro- 
grams or activities which are violative of the intent of the nondiscrimination 
provision.' It appears, however, that it is not possible for the Departnu>nt of the 
Treasury to execute this responsibilit.v fully as it is almost impos.sible to trace 
the impact of all GRS funds on a recipient jurisdiction. The Office of Revenue 
Sharing reported: 

It became readily .ipiiarent . . . that it was impossible as a practical mat- 
ter to trace "free<l-up"  funds, especially after the first year of funding. 

^ "Funds made available undpr Subtitle A" are general revenue sharlnp funds. 
' For example, the .Act would prohibit the use of entitlements for the construction of 

n highway In a discriminatory fashion, e.g., a hlehwa.v Improperly routed throuch a 
minority communlt.v, which would cause considerable disruption and fraenientatlon of 
that community and which by conslderlnp enpineerlngr and desljrn standards and socio- 
economic factors could be demonstrated to have been routed elsewhere. Nonetheless, the 
planned highway system would typically Involve numerous separate and distinct projects 
(the Federal Aid Illehway Act. as amended (22 TJ.S.C. % 101(a)) defines a protect as "an 
nndertaklne to construct a particular portion of a highway. ..." A State nileht try to 
avoid conflict with the State and T*ocnl Fiscal Assistance Act's proscription of discrimi- 
nation in the use of GRS funds by using nonrevenue sharing funds for that portion of the 
road routed through the minority community and revenue sharing funds for less contro- 
versial portions. 

* Statement of Klmer B. Stants. Comptroller General of the United States. In HrarinijK on . 
Prrrnue  Sharing  Before   the  Huhcomm.   on  Intergovernmental  Relations  of   the  Senate 
Comm. on Government Onerationn, n3d Cong. 2rt sess.. pt. 1. at 007 (1974). 

"I'.S Commission on Civil Bights. The Federal Ciril Righti Knjorcement Effort—-1974, 
Tol. IV, To Provide Fiscal As»i«tani;e 97 (February 1975). 
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Much of the impci^iibility is due to inflation and to a reduction In the fund- 
ing of oflier Federal programs.' 

We believe that the most appropriate solution would be for the legislation 
renewing tlie general revenue sharing program to reflect recognition of the fungi- 
bility of money by placing the entire budgets of recipient governments under the 
prohibition against discrimination. Therefore, we recommend the following lan- 
gnage be substituted for the current Section 122(a) of the Act: 

No i>erson in the United States shall on the grounds of race, color, national 
origin, or sex be excluded from participation in, be denied the benefits of, 
or be subjected to discrimination under any program or activity funded in 
whole or in part by any recipient of funds made available by Subtitle A. 

SECTION   122(B).  C0MME.\T ON  PROPOSFD  .\MEXUMENTS  AND  HECOMMENDED 
ALTERN.VnVE  AMENDMENTS 

Section 122(b) of the Act sets forth the responsibilities and authority of tlie 
SetTotary to enforce Section 122(a). Tlie draft bill proposes that the introduction 
to this Section read : 

Authority of the Secretary.—Whenever the Secretary has reason to believe 
that a State government or nuit of local government has failed to comply 
with subsection  (a)  or an applicable regulation, he shall notify the fJov- 
ernor of the State (or in the case of a unit of local government, the Gov- 
ernor of the State in which such unit is located)  of .such noncompliance 
and shall request the Governor to secure compliance. If within a reasonable 
jieriod of time after such request, the Secretary concludes that the Gov- 
ernor   has   failed   or   refuses   to   secure   compliance,   the   Secretary   is 
authorized. . . . 

Tills introduction like the introduction to the current Section 122(b)' Is very 
weak. It Aoea not re(|uire the Secretary of the Treasury to take action if com- 
pliance cannot be achieved, but merely authorizes the Secretary to do .so. It is 
vagne. permitting action only if compliance is not achieved "within a reasonable 
Iieriod of time." 

Voluntary action is not sufficient. To illustrate, we note a major instance in 
which compliance with Section 122(a) was not achieved and the Secretary of 
the Treasury did not voluntarily take action again.st the noncomplying recipi- 
ent. In this case, a Federal district court found discrimination in certain em- 
ployment practices of the Chicago I'olice Department.' which was receiving gen- 
eral revenue sharing funds. It seemed clear from the court's findings that general 
revenue funds were being sjient in violation of Section 122(a), but the Depart- 
ment of the Treasury continued to provide funds to tlie City of Chicago. The 
Fe*leral district court in the District of Columbia ultimately ordered the De- 
partment to defer funding." To ensure that the Department of the Treasury acts 
to obtain compliance with Section 122(a), Section 122(b) should be revised 
to require the Secretary to take action in the event of noncompliance. 

Moreover, it is essential that a time limit be set for Secretarial action following 
n request for compliance. Without time limits there is a tendency to negotiate 
indefinitely, especially with recnlcitrant recipients who have not stated a refusal 
to come into compliance, but also have not taken adequate action to correct non- 
compliance. Indee<l. protracted negotiations for compliance are characteristic of 
Fe<leral agency civil rights programs." The regulations implementing the State 
and Local Fiscal Assistance Act limit the time for securing compliance to 00 
days." It is, therefore, recommended that the phrase, "sixty days" be substituted 
for the phrase "reasonable period of time" in Section 122(b). 

Thus, to ensure that the introduction to Section 122(b) is both mandatory and 
specific. It should be worded : 

« Attachment 1 to lettrr from Grnh.nm W. Watt. Dlrpptor. Offlcf nf Rpvpniie Sharlne. 
P'partment of the Treasury, to John A. Buggs, Staff Director, U.S. Commission on Civil 
Rlirhfs, .Tan. 20. 1975. 

' The onl.T change proposed in the draft bill from the current introduction to .'ipctlon 
122(b) Is that in the first sentence the propose<l section uses the term "has reason to 
believe.'* while the current section uses the term ''determines.'* 

•United States v. City of Chicago, Civ. No. 73 C 2080, 8 EPD Tara. 9785 (N.D. III. 
Nov. 7. 1974)  (Interim Order). 

• Robinson v. Shultz. Civ. No. 74-248. (D.D.C. Dec. 1074) (Interim Order). 
"See, for example. The Fcilcral Civil RiohtK Enforcement Effort—l»7i, Vol. Ill, To 

Enture F.ilurntionnI OpnortunHy (January 1975). 
"31C.P.R. S 51.32(f). 
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Authority of the Secretary.-—Whenever the Secretury has reason to believe 
that a State government or unit of lot-al government has failed to comply 
with subsection (a) or an applicable regulation, he shall notify the Gov- 
ernor of tlie State (or in the case of a unit of local government, the Gov- 
ernor of the State in which such unit is located) of sucli noncompliance and 
shall request the Governor to secure compliance. If within sixty days after 
such request, the Secretary concludes that the Governor has faileii or re- 
fuses to secure compliance, the Secretary is required. . . . 

The current Section 122(b) of the Act goes on to enumerate the action.s the 
Secretary may take if compliance is not achieved. The Secretary is authorized : 

(1) to refer tlie matter to the Attorney General with a recommendation 
that an appropriate civil action be instituted; (2) to exercise the powers 
and functions provided by Title VI of the Civil Rights Act of 1964 (42 U.S.t'. 
2000d) ; or (3) to take such other action as may be providetl by law. 

In the draft bill, the powers of the Secretary in the event of noncomplianc-e have 
been even more closely enumerated. For the most part, this enumeration could 
serve a usefid purpo.se. For example, paragraph 122(b) (2) of the drjift bill 
which would authorize the Secretary 

(2) to defer or withhold payment of entitlement funds with resjiect to 
such State government or unit of local government, 

(i) upon his determination on the record, after notice and opportunity 
for hearing, that such State government or luiit of local government lias 
failed to comply with siili.section (a) or an applicalile regulation : or 

(ii)  upon his conclusion that a Federal court or Federal administrative 
tribunal has found on the record, after notice and opportunity for be.'iritig. 
facts which demonstrate that a State government or unit of local government 
has failed to comply with sub.section (a) or an applicable regulation. 

The Office of Revenue Sharing has been reluctant to exercise its authority to 
defer funds. The proposed paragraph 122tb) (2) woidd make clear that sivb an 
authority existis and would be an imiHirtant amendment to the State and I.">i-al 
P'isciil Assistance Act. We would urge, however, that deferral of funds be nmn- 
datory. whenever a Federal court or Federal administrative tribunal has made a 
formal finding of noncompliance. 

Moreover, in describing the Secretary's power to defer funds, the draft bill 
does not state that deferral should take place whenever it is clear that a recipient 
government is in noncompliance with Section 122(a). as for example if a Depart- 
ment of the Treasury investigative finding has revealed noncompliance. the De- 
partment of Ju.stice has Bled a lawsuit alleging discrimination liy a general 
revenue sharing re(ii)ient, a State court or human riehts commission lias made 
a finding of di.scrimination by a revenue sharing recipient, or a brief filed in a 
private suit sets forth a primn facie case of discrimination by a recipient. We 
believe that the Secretary currently has the obligation to defer funding in such 
instances. This should be made clear in the revised .\ct because it is likely that 
the failure to fully articulate this obligation in the amended Act would l«e inter- 
preted as a limitation on the Secretary's jwwers. 

In addition, we take issue with the removal of specific reference to Title VI 
from the authority of the Secretary of the Treasury. Tlie administration-V 
Armliinin. which accompanies the draft bill, indii'ates that the removal of reference 
to Title VI would be made because "Congress did not intend general revenue 
sharing to he a Title VI program per w." The argument pre.sented in the Annlysi-ti 
is that "Title VI deals with tlie payment of financial assistance by w:\y of 
grant. loan, or contract other than a contract of insurance or guarantee. Revenue 
sharing payments are not within any of these categories." 

We strongly di.sagree. Our view would appear to be corroborate*! by Feileral 
agency Title VI regulation.s. These regulation.'!, wliich are similar for most l''e<leral 
agencies and have been approved by the President, define the term "Federal 
financial assistance" very broadly. For example, HEW's Title VI regulations 
state: 

The term "Federal financial assistance'' includes (1) grants and loans 
of Federal funds. (2> the grant or donation of Federal property and interests 
in property (.3) the detail of Federal personnel. (4) the sale and lease of, 
and the permission to use (on other than a casual or transient basis). Fed- 
eral property or any interest in such property without consideration or at' A 
nominal con.siderntion, or at a consideration which is reduced for the pur- 
pose of assisting the recipient, or in recognition of the public interest to be 
served by .such sale or lease to the recipient, and (5) any Federal agreement. 
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arrangement or other contract which has as one of its purposes the provision 
of axsistuncc. [Empliasisailded.] '•' 

11 would ap{)ear that the general revenue sharing program Is a Federal "ar- 
rangement . . . wlilch has as one of its puriJoses the provision of assistance" 
and \v<mld thus be a program of Federal finauc-ial assistance within the meaning 
of Title VI. 

ORS also argues that general revenue sharing is not a Title VI program 
because 

States and units of hx'al government are automatically eligible for revenue 
sharing funds pursuant to Swtioii 102 of the Act. There are no applications 
for State or local governments to fill out to the satisfaction of the Treasury 
Department in order to qualify for general reven\ie sharing funds. 

Tliis is not strictly speaking correct. Section 123 of the Act set forth a number 
of prequaliflcation re<iuirements.*" Before receiving revenue sharing funds, State 
and local governments must establish to the satisfaction of tlie Secretary that 
they will comply with those rcniuirements. Moreover, it is noted that there are 
other Federal assistance jjrograms in which recipient eligibility is determined 
by law and not by Federal review of recipient applications. Federal agency Title 
VI re^iuhitious malie clear that these programs are covered by Title VI.'* 

At first glance, the removal of reference to Title VI in Section 122(b) might 
appear to be insignificant since the enumeration of the specific powers of the 
Secretary in the draft bill gives the Secretary essentially the .same powers as 
those given hy the State and Local Fiscal Assistance Act." Indeed, the enumera- 
tion serves to clarify the Secretary's powers, t.'nder the current Act these jjowers 
are largely given by implication only, as for example, by reference to the powers 
and functions of Title VI. 

Nonetheless, it is our belief that the removal of reference to Title VI could 
be very detrimental to the enforcement of Section 122(a). We anticir>ate that 
such an omission would confirm the Office of Revenue Sharing's jxjsture that 
its mandate to ensure compliance with the nondiserinunati<m provision does 
not retpiire the same stringent enforcement as is required under Title VI. The 
Office of Reventie Sharing has frequently attempted to explain its failure to 
rigorously enforce the nondi.scrimination provision by arguing that general 
revenue sharing is not a Title A'l program. For example, as of late 1974 the Office 
of Revenue Sharing had not conducted any full-scale preaward and postaward 
civil rights compliance reviews unrelated to the receipt of complaints of dis- 
crimination and did not plan the systematic conduct of such reviews at any time 
in the near future. ORS ajiparently viewed that it would IM; inapplicable for 
these elements to be included in its program. It stated : 

"Pre-award and i>ost-award" compliance reviews are terms clearly belong- 
ing to Title VI grant agencies . . . the logic of these concepts has no appli- 
cation to General Revenue Sharing and is, in our judgment, a concept that 
attaches to the Title VI categorical grant programs." 

The Commission believes that Title VI standards are entirely applicable to the 
general revenue sharing program. Although the State and Local Fi.scal Assist- 
ance Act transferred much of the resiionsibility for expending these Federal 
funds from the Federal Government to States and local governments, this Com- 
mission believes  that there is every indication  that  the Federal Government 
intended  to  retain  full  responsibility  for ensuring civil  rights compliance in 
the expenditure of these funds. We note that President Nixon, a proponent of 
the current general revenue sharing program stated : 

The revenue sharing proi>osals I send to the Congress u^ill include the 
safa/uards ugaiiiHt iliscrimination that at-coinpany all other Federal funds 
allocated  to  the States. Neither the President nor the Congre.ss nor the 

'2 45 C.F.R. S 80.13(f). See also Department of Housing and Urban Development Title 
VI rpgulatlons. 24 C.F.R. S 1.2(e). 

" For example. State and local governments must estal>llsh to the satisfaction of the 
Seoretar.v thnt tlioy will u.'^e general revenue sharing funds within a reasonable period of 
time, exiieud revenue siuiring Cnnds In aoeordanee witli their own laws and proeedures, 
and use fisrat and auriitlug procedures conforming to i:ui'leliiies eptaldished by tlic Seeretar.v. 

'•Such programs include National Forest Revenue Sharing (see 7 C.F.R. S 1.^. Appcn- 
aix A) and Wildlife Refuve Revenue Sharing (see 43 C.F.R. S 17. Appendix A). 

"> fnder botli the current Act and the draft bill, the Secretary is authorized, in tlie 
event of failure to achieve compliance, to refer the matter to the Attorney General for 
civil action, defer the payment of entitlement funds, terminate the payments of such 
funds, or order their repayment. 

>« Attachment 2 to 1975 Watt letter, tupra note. 
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conscience of  the  Nation  can  permit money  wliicli conies from all of 
the ijeoijle to l)e nse<l in a way whicli disfriminates against some of the 
people.... [Italics added.] '' 

It is imperative tliat the legislation renewing the general revenue sharing pro- 
gram make clear that in the enforcement of the nondiscriniination provision tlie 
Federal  Government  must  at  a  niininiuni uphold  the standards re<inired  hy 
Title VI. We, therefore, recommend that any amendment of Section 122(lii of 
tlie Act continue to provide the Secretary of the Treasury witli the autliorization 
'•to exercise the powers and functions provided by Title VI of the Civil Rigbt» 
Act of 1964." 

SECTION   l;:^.   RECOMMEXDATIOSS   FOR  APDITIOXAL  A^CF.^•nME^•TS 

Tliere are several additions which we proixise for the draft liill in order to 
strengthen civil rights enforcement under general revenue sharing. The Com- 
mission found tliat the compliance program of the Oflice of Uevenue Sharing has 
been fundamentally inadequate." The Commission reported that: 

Abundant evidence indicates that discrimination in the employment prac- 
tices and in the delivery of l>euefits of State and local government program.? 
Is far-reaching,  often extending to activities funded  by general  revenue 
sharing. Nonetheless. OKS has one of tlie most poorly staffed and funded 
civil rights compliance programs in tlie Federal Government. Moreover. ORS 
has not taken the few actions possible within the constraints of its re- 
.sources which would have made its civil rights compliance effort inaxinially 
effective." 

To remedy this problem, we recommend a marked restructuring of the civil 
rights compliance program under general revenue sharing. The draft bill should^ 
reipiire tlie Secretar.v to delegate to other agencies such duties as data analysi.s, 
complaint  investigation,  compliance  reviews,  and   negoriati(uis,   making  clear 
tlint the Secretary of the Treasury will retain responsibility for drafting regula- 
tions and guidelines, and taking enforcement action. 

To implement this expanded program, tlie President should reipiest from Con- 
gre.<s for fiscal year 1076 an appropriation of $"..'") million to be used to provide 
at least .300 additional positions for the civil rights compliance program under 
general revenue sharing. The draft bill should direct the Department of .Jus- 
tice to take the lead in tlie immediate developineiu of standards for a Govern- 
ment-wide civil rights compliance program under general revenue sharing. In 
particular, DO.l should be required to review for approval all De]iartment of 
Treasury civil rights regulations and guidelines and ensure that they set appro- 
jiriate standards for the conduct of data collection, affirmative action, compli- 
ance reviews, and complaint investigations. I>O.T should also oversee the delega- 
tion liy ORS of its civil rights monitoring function to other Federal agencies,, 
ensuring that delegation of responsibility is made by suliject area ; for example, 
police departments to the I>aw Enforcement Assistance Administration of the- 
Deiiartnient of .Justice, and health programs to the Department of Health. Educa- 
tion, and Welfare. The additional positions recommended should be allocated 
among such agencies in order to provide the staff necessary for the assumption of 
tlie.se additional responsibilities. 

Finally, tlie Commission recognizes that even If nil of its recommendations 
concerning the enforcement of non-discrimination requirements were incorpo- 
rated into the proposed extension of the act. there still might occur cases of ille- 
gal discrimination which would escape Federal detection and rectification. For 
this reason, tlie Commission reiterates the recommendation it made five years 
ago, namely, that private individuals subjected to discrimination sliould be 
empowered by the act to initiate litigation in Federal District Conrt for appro- 
jiriate relief, inclnding recovery of treble damages, for intentional noncompliance 
with Federal nondiscriniination requirements. This remedy would be available 
to tlie victims of discrimination who have exhausted available administrative- 
remedies but who .still have not olitained legal relief. 

'" Offlpp of the Fedpral Rpcister, National Archives and Upcorils Service. Genprnl  Rprv- 
Ipps AdmlnlRtratlon. Public Papers of the PretMent. Rlchnrrl \ij-on. 1971, Annual Mcssage- 
ti> tUp CongrpRS on the State of the Union. .Tan. 22, 1971, 50, 54 (1972). 

" Tn Provide Fiscal Aesiatance, supra note. 
" /(I. at 1. 
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SECTION   12.1(11) (8) (U).   COMMENT  ON   PROPOSED   AMENDMENT  AND  RECOMMENDED 
ALTKB.N'ATIVE   AMENDMENT 

nottcitlistandiiif! paragraph (•}), provide notice and opportunity to the rcM- 
dcntK no that they may give recommendations and viewH on the propoxed 
ej-penditurcK of all funds made arailahle under nutititle A in a pubtic hearing 
or in Kuch otlur manner an the xeeretary may prcKcritye hy reyutntion ; 

The Commission l>plipves thut tlie amemliiieut riHiniriiiK .State and local gov- 
ernments to hold pnhlic hearing on proposed expenditures or to seek the view 
of local residents in some other manner prescribed hy the Treasury represents 
an improvement in the act. The ("onnnission helieves. however, that the amend- 
ment could lie strengthened and its effectiveness increased hy addition of the 
followins underlined phrase: "iiotwithstandinK parasraph   (4), i)rovide notice 
and opportunity  to the residents so that they uuiy give recommendations and 
views OH an nnyoing bagis throughout the deeinion-mn1;iny proeens on the l)ro- 
I)osed expendit\ires of all funds made available under subtitle A in imhlic hear- 
ings or in such other manner as the Secretary may prescribe liy regulation :". 

Mr. Fr.KMMiNO. Some of tlie (Commission's concern witli revcmie 
sharing relate to the e<iuity of the ])resent allocation formula and the 
matter of census midercounts. Today, however, T will focus my testi- 
mony on the present statutory requirement against discrimination 
and its enforcement. 

REQUIREJTKXT  OF  XOXDISCRISriNATION   IX   RFAT.XUE  SHARING 

Section 112(a) of the State and Local Fiscal Assistance Act pro- 
vides: 

Xo i)erson in the t'nited States .shall on the ground.s of race, color, national 
origin, or .sex be excluded from participation in. he denietl the benefits of, or be 
stibject to discrimination under any program or activity funded in whole or 
in i)art with funds made available under (this act). 

This clear and unequivocal prohibition against discrimination in 
])rograms or activities funded under the general revenue sharing pro- 
gram reflects tlie legal and moral responsihility of the Federal Govern- 
ment to insure equal opportunity to all citizens. 

After 8 years ajid the dishursal of billions of revenue-sliaring dol- 
lars, however, it is abundantly clear that the Federal Government has 
failed to efl'ectively enforce section ll"2(a) of the State and liocal 
Fiscal ^Vssistance Act and to thereby fulfill its constitutional obliga- 
tions. 

DISCRIMIXATION   IX   PROGRAMS   AXD  ACTI\1TIKS   FtXDEn   BY 
GEXERAI. REVEXUE SlfARIXG 

In the report "To Provide Fiscal A.ssistance,"' the Commission con- 
cluded : 

Abundant evidence indicates that discrimination in the employment practices 
and delivery of l)enefits of State and local governments is far reaching, often 
extending to programs funded by general revenue sharing. 

The (commission's conclusion has been verified subsequently through 
the research of other govermnental and private agencies that have 
examined revenue sharing funded jirograms and activities in a niun- 
ber of State and local jurLsdictions. 

The sttidy "P'qual Opportunity Under General Revenue Sharing"' 
published under the sponsorship of the League of Women Voters Edu- 
cation Fund, the National Urban Coalition, the Center for Comnumity 
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Clian^'e, and tlie Center for National Policy Review; the report "Civil 
Rights Under General Revenue Sharing" prepared by the Center for 
National Policy Review under a National Science Foundation grant; 
and "the Case Studies of Reveiuie Sharing in 26 Local Governments" 
prepared by the Comptroller General of the I'nited States, all docu- 
ment widespread discrimination in programs funded by revenue shar- 
ing in direct violation of section 12'2(a)- 

EN'FOKCEMK.VT OF THE  XONDISCRIJUXATIOX  HEgUinEMENT 

Federal i-esponsibility for insuring compliance with section 122(a) 
of tile St^itc and Local Fiscal Assistance Act is shared by the Depart- 
ment of the Treasury and the Justice Depai'tment. 

Although the Justice Department is authorized to bring suits to 
enforce section 122, responsibility for the administrative enforce- 
ment of the nondiscrimination provision resides with the Treasury 
Department. 

Based upon the extensive analysis set out in "To Provide Fiscal As- 
sistance," the Commission concluded that administrative enforce- 
ment of the nondiscrimmation requirement by the Department of the 
Treasury was negligible and ineffective. 

Tlie I)epnrtinent of the Treasury's administi'ative enforcement ob- 
ligations with respect to section 122 fall into tlii-ee main categories. 
Tlie act i'ec|uires tlie Secretary of the Treu-ury t;): 

1. Prescribe such regulations as may be necessary or appropriate 
to cany out the provisions of the act. 

2. Determine the coinpliaiice status of recipient governments with 
the act. 

3. Secure voluntary compliance or impose sanctions to remedy vio- 
lations of the nondiscrimination provision. 

REGULATIONS 

Tlie importance of comprehensive and intelligible regulations, es- 
pecially in the area of nondiscrimination. cannot be overemphasized. 
As the Assistant Attorney General for Civil Rights noted: 

(Inly when State and local agencies know what i.s expected of them, when they 
have a thorough understanding of what the Kedenil laws and the Constitution 
rcvjuire, can they carry out tlielr proper role In the Federal system. 

Laclc of undei'sfaiiding appears especially prevalent among ORS' 
smaller recipients. Mtu-e than half of the .'^il.OOO recipients of GRS num- 
ber l.OftO or fewer in population, and 80 percent of all GRS recipients 
lui ve jjopulal i<)n> of 2.500 or less. 

It stands to reason that many of these smaller recipients in par- 
ticular do not possess civil rights expertise because they may have had 
little or no previous Federal program experience and thus lack a func- 
tioiiul knowledge of title VI of the Civil Rights Act of lOfii which 
proiiibits discrimination in access to and inovision of federally funded 
services. 

Despite the obvious need for comprehensive and explicit regulations, 
the Coiiiinission found that: 

The ijortion of ORS' regulation relating to civil rights does not set forth in an 
a(le(|uate manner what is require<l t)y OUS and recipient governments to insure 
nondlsorimluation under the act. 
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"Wliile time does not pennit a full critique of the regulations, a few 
of their more glaring shortcomings should l;e mentioned. 

The regulations currently in eftect do not provide detailed examples 
of what constitutes prohibited discrimination. They provide no mean- 
ingful guidance in the areas of employment or sex discrimination. 
While the Department's latest set of proposed regulations published 
in the July 24, 1975, Federal Register offer greater guidance than in, 
these areas, they, too, are inadequate. ( 

For example, the proposed regulations do not require conformity to 
EEOC's detailed guidelines on employment selection procedures. 
Likewise, while the proposed regulations state that recipients are ex- 
[)ected to conduct a self-evaluation of their employment procedures, 
they neither set out nor cite OFCC's guidelines on self-evaluation 
wliich would assist recipients in complying with the Department's 
expectations. 

More fundamentally, the piX)posed guidelines do not require local 
governments to develop an affirmative action plan in conjunction with 
their self-evaluation to overcome the effects of past discrimination. 

The latest proposed regulations contain more information on sex 
discrimination than the currently operative regulations. Nevertheless, 
they focus exclusively on sex discrimination in employment and fail 
to provide recipients with needed infonnation as to how they can in- 
sure nondiscrimination on the basis of sex in the provision of services. 

Finally neither the current nor the latest proposed regulations set 
out time limits for the accomplishment of each stage of enforcement 
activity. The absence of specified time limits generates uncertainty 
among recipients, protracts the enforcement process, and most im- 
portantly, denies the victim of prohibited discrimination the assur- 
ance of timely relief. 

DETERMINATION   OF  COMPLIANCE  STATUS 

In "To Provide Fiscal Assistance'' the Commission concluded that 
ORS procedures for assuring itself of compliance by its recipients 
have been deficient. We found that in the first 20 months of ORS' 
existence, compliance status with respect to tlie nondiscrimination pro- 
vision of section 122 was determined largely on the basis of assurances, 
one-time compliance visits to about 100 recipients receiving the largest 
GRS payments, and complaint processing. 

Concerning each of the primary means ORS relied upon to deter- 
mine compliance, the Conunission further noted: 

The assurances consist tnerely of a form statement signed by the recipients that 
that there will be compliance with the act. The questions asked on the compliance 
visits were siiperftcial, relating primarily to recipients' capabilities for achieving 
compliance rather than the extent of compliance with the nondiscrimination pro- 
vision. For many months ORS made no ispecial effort to inform the public how 
or where to file complaints and as of October 1071, ORS had received only S3 civil 
rights complaints. Although complaint volume is a poor indicator of civil rights 
compliance, ORS has cited tlie low volume of complaints as evidence of compliance. 

lloreover, ORS has been slow to resolve the complaints It receives and ORS 
appears to have been willing to consider complaints as resolved without sufficient 
evidence that the violations uncovered have been corrected. 

At the time of our study we found that ORS had not conducted a 
full-scale compliance review unrelated to a discrimination complaint 
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even though such reviews are one of the most effective means of deter- 
mining the compliance status of jurisdictions under the act. 

To dat« the Justice Department has conducted 26 compliance re^ 
views of revenue sharing recipients under the Attorney Oeneral's 
independent authority and 18 other reviews at the request of the Of- 
fice of Revenue Sharing. To the best of our knowledge, however, ORS 
civil rights compliance staff has yet to conduct a single independent 
compliance review. 

Rather than establish a vigorous independent compliance investi- 
gation program, the Office of Revenue Sharing has stressed its inten- 
tion to rely primarily on existing information resources to determine 
the compliance status of jurisdictions under the act. 

Before discussing ORS' use of existing information resources in its 
compliance program, I would like to briefly restate the Commission's 
basic position on this important subject. 

As this committee knows, the Commission has consistently advo- 
cated and supported cooperation between governmental agencies 
charged with civil rights responsibilities to minimize confusion and 
duplication of efforts and to maximize enforcement effectiveness. 

We fully rex^ognize that cooperation does not just happen and that 
it requires careful planning and administrati^•e initiative. Most impor- 
tantly, the Commission maintains that establishment of a cooperative 
enforcement program does not relieve an individual agency of the 
responsibility to effectively carry out its statutoi-y obligations. 

To deteiTnine the compliance status of State and local governments 
with the act, the Office of Revenue Sharing has made some effort to 
tap three existing sources of information: 

(1) Audits of recipient governments made pursuant to the act; 
(2) State human rights agencies, and 
(3) Other Federal agencies responsible for securing compliance with Title 

VI and Title VII of the Civil Rights Act of 1964. 
Careful analysis of ORS' use of these information sources reveals a number 

of deficiencies—deficiencies which prevent the Secretary from adequately assess- 
ing the compliance status of jurisdictions with the nondiscrimlnation require- 
ment of the act 

AUDITS 

The State and Local Fiscal Assistance Act authorizes the Secretary 
of the Treasury to accept State audits of revenue sharing expenditures 
if he determines that the audits and the procexlures used in their prep- 
aration are sufficiently reliable to determine compliance with all re- 
quirements of the act. 

In October 1973 ORS published its Audit Guide and Standards for 
Revenue Sharing Recipients which contains seven questions pertain- 
ing to civil rights compliance. Our analysis of the Audit Guide 
revealed that it was inadequate for telling auditors, most of whom 
have not been trained to detect the manifold forms of race and sex 
discrimination, how to make a meaningful determination of civil rights 
compliance. 

Moreover, the Audit Guide is inadequate for any systematic deter- 
mination of possible noncompliance. Auditors are not directed to col- 
lect and review racial and ethnic data by sex of employees or the eligi- 
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He and actilal beneficiary population for programs and activities 
funded with GRS funds. Aside from the specific coverage of siting ot 
facilities which is itself limited only to instances where siting is obvi- 
ously discriminatory in effect, no specific iuquiiy is designed to deter- 
mine actual compliance. 

The inadequacy of the Audit Guide is only one of the defects in: 
ORS' audit system. ORS pennits the recipients' cliief executive offi- 
cers, whei-e aiidits disclose no instance of possible noncompliance, the 
option of either forwarding to ORS a copy of the audit report or 
signing and forwarding a statement that the audit has been com- 
pleted and that it disclosed no instances of noncompliance. 

Further, although ORS envisions a review of State audits froni 
time to time as necessary to insure quality, such a conti-ol system has 
not been implemented to date. 

STATE  HUMAN  RIGHTS AGENCIES 

Subsequent to publication of "To Pi-ovide Fiscal Assistance," ORS 
signed several agreements with State human rights agencies for the 
exchange of information relevant to discrimination in revenue-sharing 
programs. 

miile the Commission wholeheartedly supports such cooperation, 
we have no reason to challenge the finding of the National Center for 
Policy Reviews that little can oe expected from the present ORS agi'ee- 
ments in the way of realistic nondiscrimination enforcement. 

Indeed the Center's analysis of the negotiated agreements, ORS' 
standards for selecting cooperating agencies, and the often limited 
statutory authority and i-esources of state human rights agencies par- 
allels the information gathered by the Commission. 

FEDERAL AGENCIES 

DEPARTMENT OF JUSTICE 

Ijate last month the Office of Revenue Sharing and the Civil Rights 
Division of the Justice Department signed a memorandum of under- 
standing regarding coordination in the enforcement of the nondis- 
crimination pro\'ision of the State and I>ocal Fiscal Assistance Act. 

Although Commission staff lias not completed an evaluation, a cur- 
sory examination reveals several apparent shortcomings. The agi-ee- 
ment does not fully articulate: 

1. What constitutes compliance with the act so that tliere is a uni- 
form standard for State and local governments. 

2. Standards for investigation so that in the event that ORS finds it 
necessary to refer a case to DOJ for civil action, DOJ will be able to 
rely upon the ORS investigation. 

3. The circimistances which will lead ORS to refer to DOJ the case 
of a noncomplying recipient instead of proceeding with administrative 
enforcement action. 

After our detailed analysis of the memorandum of understanding 
has been completed, we will be happy to provide a copy to this sub- 
committee. 
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EQUAL EMPLOYMENT OPPOHTUNITT COMMISSION 

On October 11,1974, ORS and the Equal Employment Opportunity 
Connnission entered into an agreement to establish a joint working 
relationsliip designed to enable both agencies to resolve complaints of 
employment discriniination against jjublic emploj'ers and their con- 
tractors. 

The agreement provides the following: 
EEOC will, upon request, furnish ORS anv information obtained 

"by EEOC pursuant to section 709(c) of the Civil Rights Act of 1964, 
US amended. 

EEOC will routinely furnish copies of letters of determination and 
decisions involving employers in revenue-sharing activities to ORS. 

Upon receipt of a letter of determination or a decision indicating 
that EEOC has foimd pi-obable cause to believe that discrimination ex- 
ists in a GRS-funded activity, the Director of ORS will proceed to 
seek to secure compliance, in accordance with ORS' regvdations. 

In January of this year ORS and EEOC entered into a supplemen- 
tar}' agreement to conduct a broad scale analysis of EEOC data to de- 
tect jjotential violations of the act. 

While the Connnission believes that both agencies should be com- 
mended for the considerable efforts necessary to achieve these agree- 
ments, we must note a fundameiital deficiency in the agi-eements—the 
absence of specific compliance and enforcement standards. 

TITLE VI AGENCIES 

Although a niunber of Federal agencies have civil rights responsi- 
bilities pursuant to title VI which parallel those of ORS, to date ORS 
has entered into a cooperative agreement with only one—the Depart- 
ment of Health, Education, and Welfare. 

This agreement is deficient in that it does not address such funda- 
mental issues as standards for compliance, scope and frequency of com- 
pliance reviews and methodology for complaint investigation. As a 
final comment on this subject, I would like to note that until the co- 
operative agreements between ORS and other Federal agencies spe- 
cifically address these fundamental issues, they caimot guarantee a re- 
duction in duplicative activity and a corresponding wa.ste of tax dol- 
lars, and at the same time an effective enfoTcenient of the civil rights 
protection provided by law. 

ENFORCEMENT OF THE  NONDISCRIMINATION  REQUIREMENT 

The Secretary of the Treasury's authority to enforce the nondis- 
crimination requirement of the State and Local Fiscal Assistance Act 
is set out in section 122(b) with which this subcommittee is familiar. 

At the outset two points should be noted alx)ut section 122(b). Firet, 
this section provides the Secretary' with broad authority to enforce 
the nondiscrimination requirement, and second, it confers upon the 
Secretary broad discretion as to the manner in which the available 
enforcement powers shall be used. To date there is considerable evi- 
dence that this discretion has not been exercised so as to effectively 
obtain compliance with the act. 
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The Rohinson v. Shultz and tlie United States v. City of Chicago 
litigation exempliiies OKS' failure to exercise its discretion and 
effectively enforce the law. I -would like to restate the chronology 
of events in this case and at the same time note how the questionable 
exercise of discretion at critical stages of this case may be indicative of 
the Department's general enforcement ajiproach. 

In September 10T.3, Renault Robinson, a black Chicago police officer, 
the Afro-American Patrolman's League, and the NAACP filed a 
complaint with the Pepartment of the Treasurj^ alleging that the 
Chicago Police Department which received substantial revenue-shar- 
ing funds—approximately $7() million during calendar year li)7-'>—• 
was guilty of raciall}' discriminatory employment and promotion 
jwlicies and practices. 

The complaint included reference to a recent Law Enforcement 
Assistance Administration investigative findings of employment dis- 
crimination in the Chicago Police Depai-tment. The complaint asked 
tlic Secretary to conduct his own investigation to withhold future 
revenue-shanng payments. Records in the case show that ORS did 
conduct a civil rights investigation following receipt of the complaint 
in October 197o which revealed evidence of discrimination within the 
police department. 

Despite ORS' investigative findings, the Secretary did not officially 
determine the city of Chicago to l)e in noncompliance nor did he notify 
the Goveinor of the apparent A-iolation. 

In February 1074, Mr. Robinson, plaintiff, sued the Secretary of the 
Treasui'v to compel administrative enforcement of section 12'2. As a 
result o{ the suit the U.S. District Court for the District of Coluuil)ia 
ruled in April that the Secretary is under a nondiscretionary duty to 
follow the procedures of section 122 (b) of the a^t. 

Based upon ORS' own investigative finding of discrimination in 
the Chicago Police Department, the court ordered the Secretary to 
notify the Governor of Illinois of the Secretary's determination of 
noncompliance. 

It is noteworthy that a court order was necessary to compel the 
Secretaiy to take the first step in the administrative enforcement 
l)roce,ss—notification of noncompliance—even though the Depart- 
ment's own investigation revealed noncompliance almost 6 months 
previously. 

Pursuant to the court's order, the Secretaiw notified the Governor 
of Illinois and the mayor of Chicago of his determination of noncom- 
pliance. The city in turn denied the charges of discrimination. 

On ^Lay 29, 1974, the Secretarv took the second step in the enforce- 
ment process: He determined that voluntary compliance could not 
be negotiated and referred the charges to the Attorney General pur- 
suant to section 122(b)(1). Two aspects of this action deserve 
comment. 

First, the Secretary's determination that A-oluntary compliance 
could not be achieved was made in a timely manner. The Departuient's 
regulations provide: 

If within a reasonable time, not to exceed 60 days, the Governor 
fails, or refuses to secure compliance, the Secretary is authorized: 
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Fii-st. To refer the matter to the Attorney General of the United 
States with a recommendation tliat an appropriate civil action be 
instituted; 

Second. To exercise the powers and functions and the administrative 
remedies provided by title VI of the Civil Eights Act of 1964; or to 
take such other action as may be authorized by law. 

The Secretary's timely action in the Chicago case contrasts sharply 
with a number of other instances where the Secretary has continued 
compliance negotiations without further enforcement action for up 
to () months after formal notification of noncompliance. 

It may be significant that ORS' enforcement of the Chicago matter 
was the subject of a private suit whereas this has not been the case 
in most of the instances of protracted negotiations. Nevertheless, the 
Connnission believes that compliance negotiations beyond 60 days 
violate tlie spirit if not the letter of the Department's regulations, and 
seriously erode the prohibition against discrimination. 

The second significant aspect of the Secretary's May 20 action con- 
cerns his election of enforcement procedures. While referral of the 
chaige to the Attoniey General temporarily fulfilled the Secretary's 
statutory obligations, it nevertheless failed to provide those persons 
who complained of discrimination with immediate relief or any assur- 
ance tliat the Federal Government's next revenue sharing payment to 
the city would not be used to perpetuate further discrimination. 

Tlie ORS lias taken the second step of enforcement in only two 
instances, Chicago and the State of Michigan, and in neither case has 
it elected to exercise its title VI authority to provide immediate relief 
through fund deferral. 

As a result of the Secretary's May 29 refusal, the United States, in 
an action already pending in Federal court, sought and obtained leave 
to amend its complaint which charged racial discrimination in the 
Chicago Police Department under civil rights statutes to include 
allegations that the same conduct violated section 122(a). 

l^ecjiuse the Justice Department did not seek injunctive relief with 
regard to tlie alleged revenue-sliaring violation, ORS proceeded with 
its .Tulv payment to the city—a payment of approximately $17 million. 

In 'November 1974, the Federal court in Cliicago found that the city's 
policies and practices with resjK-ct to the employment of patrol officers 
and tlie promotion of sergeants were racially and sexually discrim- 
inatory. 

Despite tliis finding and despite the absence of a remedial c^urt 
order agreed to bv the city, ORS maintained that it had fulfilled its 
enforcement obligations and that it lacked authority to defer future 
revenue-sharing payments to the city. 

To block the ORS from making a revenue-.sharincr payment of ap- 
proximately $14 million to Chicago in January, Mr. Robinson and the 
other plaintiffs once a^ain sought in the District of Columbia Federal 
Court an order directing the temporary withholding of revenne-shar- 
inir pavments to the city. On December IS, 1974, request was granted, 
and U.S. District Conrt for the District of Columbia enioined the Sec- 
retary from making further payments until the "city of Chicago is sub- 
ject to a final order" and has formally assured the Secretary that "it 
will complv to all respects with said order." 

The court further enjoined future revenue-sharing payments until 
the Secretary has "monitored the actual compliance of the city of Chi- 
cago with said final order and filed a report with this court which shows 
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that the city has taken adequate steps to comply with nondiscrimina- 
tion requirements and what such steps are." This order was subse- 
quently reaffirmed this year. 

The point of the Robinson litig:ation is clear: The Secretary has 
both the statutory authority and the constitutional duty to withhold 
revenue-sharing payments to prevent prohibited discrimination. This 
point appears, nowever, to have been lost in the Department's latest 
set of proposed regulations relating to enforcement of section 122. 

The regulations, contrary to the court's April 1974 opinion, do not 
provide for deferral of revenue-sharing payments during a given 
entitlement period, pending an administrative hearing. 

Further, even where a Federal court has found discrimination in a 
GRS funded program, the regulations permit—not require—deferral 
of entitlement funds pending entry—not acceptance—of an affinnative 
action order only if: 

One. A violation of the nondiscrimination provision of this support 
of the act, section 122 was alleged in the complaint before the court; 

Two. The court finds that the recipient government has violated the 
nondiscrimination provision of this subpart of the act; and 

Three. The question of withholding has not been resolved by the 
•court. 

The latest proposed regulations do contain an enlarged section on 
assurances wliich ostensibly provide a means of dealing with jurisdic- 
tior\s that are determined to be in noncompliance. According to ORS, 
this section together with ORS technical memorandum 75-4—which 
does not have the force of regulation or law—provides that once a 
jurisdiction is found in noncompliance, thev will not be able to receive 
funds in the next entitlement period until they assure the Director 
of ORS: 

Tliat the forthcoming entitlement period funds will be used in a 
manner wliich will not result in a violation that is similar to the viola- 
tion that resulted from the use of previously received funds. 

Tlie limitations and loopholes in this approach are obvious. At best, 
ORS could only defor funds of the next entitlement period. Funds to 
be disbursed during the entitlement period in which the noncompliance 
was determined could not be withheld. 

More significantly, the proposed approach does not guarantee that 
the noncompliance will Ix; remedied Ijefore tlie funds for a future en- 
titlement are approved. A jurisdiction with outstanding noncom- 
pliance in one i)rogram—its police or fire department, for example— 
might propose to use future funds in another program area. 

Tn doing so, the jurisdiction could honestly claim to have assured 
ORS tiiat expenditure of the fimds would not result in a violation that 
is similar to the previous violation. As one person noted, this new ap- 
proach merely compels jurisdictions to change hoi-ses on the merry-go- 
round of discrimination. 

Tlie Commission conclusions and recommendations: 
It is clear tliat the current statutory prohibition against discrimina- 

tion in the use of revenue-sharing funds and the enforcement of this 
law by the executive brancli has been ineffective. The Commission be- 
lieves, therefore, that as Congress takes up proposals to extend the 
revenue-sharing program it slionld consider additional legislation in 
the area of nondiscrimination. To this end, tlie Commission offere a 
number of recommendations: 
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One. Congn^s should expand the proliibition against discrimination 
to cover all 2>rogranis and activities of a recipient jurisdiction. 

The Comptroller General of the United States and numerous civil 
rights groups have testified to the need for such expansion to over- 
come the problem of fungibility; that is, tracing the use and actual 
effect of re\'enue-sharing money. Absent such an expansion, neither 
Congress nor the American people can he sure that revenue-sharing 
money is not being used to subsidize race, national origin, and sex 
discrimination. 

Two. Congress should amend the law to require tlie deferral or 
witliholding of revenue sharing funds to prevent their use in a dis- 
criminatory program or activity. 

Our recommendation in this matter follows a sci-ies of Supreme 
Court decisions beginning with BoUlng v. Sharpe wliich hold tliat tlie 
power and resources of the Federal Government caimot be used to 
sujiport unconstitutional activities. 

This recommendation is consistent with the RohinJiOii case. The 
Commission maintains that the reference to title VI in the current 
State and Local Fiscal Assistance Act provides the Secretary of the 
Treasury with the authority to defer payment or revenue-sharing 
funds in the case of actual or threatened noncompliance with the act. 

Because the Secretary has not exercised this disci-etionarv authorit}', 
the law should be amended to pi-ovide for mandatory deferral. 

Three. Congi-ess shoidd provide a private right of legal action in- 
cluding an award of attorney fees to enforce the pix)hibition against 
discrimination. 

The Commission maintains that tlie Federal Government is re- 
sponsible for insin-ing that its revenues do not subsidize discrimina- 
tion. Xeveitlieleiis we believe tliat an aggrieved individual must have 
an op])oi-tunity to secure relief in those instances whei-e the Govern- 
ment fails to earn' out its obligations. 

We further note that statutes whicli include a provision for the pay- 
ment of legal fees have stimulated effective administrative enforce- 
ment of various Federal laws. 

The Commission recognizes that these legislative recommendations 
would be implemented in the nondiscrimination section of H.R. 8?)29, 
a bill proposed by Representative Drinan of this subcommittee. Our 
staff is currently preparing an analysis of the nondiscrimination sec- 
tion of this bill for the Commission's consideration. 

As s<X)n as this analysis is completed, I would like to submit it to the 
subcommittee. 

Mr. 7{;i)WAnDS. Thank you. Mr. Flemming. It will be received. 
Mr. FLE.'MMTNO. Thank you. 
[See page 269 for information referred to.] 
Mr. EDW.VUDS. Mr. Drinan ? 
Mr DnixAN". Thank you very much. Mr. Chairman, and thank you, 

Mr. Flemming. Being personal for a moment, you saved the very best 
of your reconnnendations for the last. I commend you on your state- 
ment. It is one of the best we have had in these pi-oceedings. 

There are several things on which I want to elaboi-ate. but one funda- 
mental question is. it seems to me, do you think that the Congress in- 
tended the Office of Revenue Sharing to have different obligations at 
all under the Civil Rights Act than any other agency that we have 
created ? 
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ill-. FLEMMING. We do not think that Congress intended that it 
should work out tliat way. 

Mr. DRINAN. Does the Commission believe that the limitations pres- 
ently found in title VI, which go directly only to the funded activity, 
impose, by implication, a restriction against our broadening the rev- 
enue sharing provisions to all activities? 

Mr. FLEMMING. No. 
Mr. DMNAN. Thank you. 
Do you have any thoughts about the automatic deferral after 60 days 

of negotiation ? 
That is one of the points in my bill on which apparently the Com- 

mission has difficulty. You see, Doctor, we are so interested in every- 
thing the Commission states that I read your first version. You raise 
SL question here about my bill, H.R. 8329; namely, the effect of this pi-o- 
vision for mandatory deferral of revenue sharing. 

I give you the opportunity to elaborate on whatever misgivings you 
might have. 

Mr. FLEMMING. First of all I would not want to suggest that the 
Commission as a commission has misgivings. Some of the issues are 
subissues that are raised in this particular provision in your bill, have 
not actually been discussed by the full Commission. 

I try to make sure that when I appear before a committee that I am 
presenting the views of the full Commission. 

It is clear that our Commission, on the basis of previous reports, 
does support mandatory deferral of revenue sharing funds pending 
an administrative hearing to determine whether they are being used 
in a discriminator)' program or activity thereby preventing the use 
of Federal revenue sharing funds in support of such program or 
activity. 

The kind of questions we would want to take a look at are: One, 
whether general revenue sharing funds should be withheld for 120 
days pending start of a hearing for discriminatorj' violations in pro- 
grams or activities not funded by general revenue sharing. 

Second, Avhcther there is a constitutional issue or whether a Federal 
court would uphold mandatory automatic deferral absent a showing 
tliat discrimination was present in all programs and activities subject 
to the deferral. Pending the completion of the analysis of those issues 
and one or two othere. the Commission believes that deferral should 
be mandatoiv only when the noncompliance occurs in a revenue shar- 
ing program. 

That is as far as we have gone up to the present time. Back in 1971 
when tlie Commission first looked into this, it said the sanction of cut- 
ting off all revenue sharing funds from a State in the case of discrim- 
ination in a single program or activity probably would be too drastic. 

But I do not submit that as a position of the present Commission 
because we have not had the opportunity of addressing ourselves to 
it. "We will do it as a commission. "We will report back to you. 

Mr. DRINAN. I know that the Commission submitted comments on 
tliP ORS proposed nondiscrimination regulations which I think they 
put forth in June or July. Have you heard back from them as to any 
inclusion of the recommendations or any possible discussion? 

Mr. FLEMMING. "We have not. 
Mr. DRTNAN. As you know, the ORS suggested 2 years ago, and 

keeps suggesting, that it has complaint oriented enforcement proc- 
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esses. Would you elaborate a bit more on that than is contained in 3'our 
paper or is contained in the two studies ? 

Mr. FLEMMINO. This is an issue that confronts us every time we get 
into oversight investigations and consideration of ovei-sight reports. 
Our feeling is this: Tliat we are not dealing with an either/or type of 
situation. 

We are dealing with a both/and type of situation. Wlien citizens file 
complaints those complaints should be considered, should be processed 
and should be processed expeditiously and vigorously. 

But in addition to tliat nothing should stand in the way of taking 
an overall look at how a particular jurisdiction is dealing with the 
issue of nondiscriniination, whether we are talking about fair housing, 
employment, or in this case, whether we are talking about general 
revenue sharing. 

I am out of sympathy with those wlio try to say this is an either/or 
issue. Both types of activity liave got to be carried forward and carried 
forward vigoroiisly. 

Mr. DRINAX. I have included religion as the basis of discrimination 
in my bill. That is not contained, as I recall, in title VI, but it is con- 
tained in several Federal civil rights statutes. Would you or would 
tlie Commission have any thoughts on that ? 

Mr. FLEMMING. We would favor the inclusion of religion. 
Mr. DRIXAX. Thank you very much. 
My time has expired. 
!Mr. EDWARDS. The gentleman from New York, Mr. Badillo. 
Mr. BADILLO. Dr. Flemming, I want to commend you for your state- 

ment and you and the Commission for the two reports that you have 
issued. I hope that every Member of Congress has read them because 
the recommendations are A-ery important. I hope, too. that the Treas- 
ury Department has read them. Has there been any action taken by the 
Treasury Department on the recommendations that you made in either 
one of the two reports ? 

Mr. FLEMMINO. In my direct testimony we did not« a certain amount 
of activity following the issuance of our reports. But as you recall, we 
do not feel that the st«ps that have been taken are adequate. 

Mr. BADILLO. They have not taken any action either on the comments 
that you made to the proposed regulations ? 

Mr. FLEMMINO. AS far as we know, they have not. There has been 
no contact with us on those matters. 

Mr. BADILLO. Overall, if you had the authority to pass upon the pro- 
posed regulations, would you reject them as being adequate ? 

Mr. FLEMMINO. In their present form; yes. 
Mr. BADILLO. I want to clarify recommendation No. 2 that you make 

that the law should be amended to provide for mandatory deferraL 
Exactlv at what point would the mandatory deferral take place? 

Mr. FLEMMINO. Mr. Lyons ? 
Mr. LYONS. That would follow a finding of noncompliance. Fol- 

lowing that, a period in which it was further determined that the 
jurisdiction would not voluntarilv come into compliance, for instance, 
of 60 days that the current regulations provide as a general guide. 

Mr. BADILLO. Wlio would do the finding of noncompliance ? We had 
testimony yesterday about the Boston case where there actually was a 
district court decision that Boston was in violation of the law. 
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Then that was appealed to the court of appeals and the appeals have 
held. There was an appeal in the Supreme Court. The Office of Kevenue 
Sharing felt that they were not necessarily bound by a court decision. 

Mr. DRINAN. The U.S. Supreme Court denied review in June of 
this year, so it is final. 

Mr. BADILLO. I am only pointing out that it can happen that the 
appeal process may take several years. At what point should we man- 
date in the law that there should be a final determination ? 

Mr. FLKMBIING. It is a very interesting question. I assume that what 
lies back of your question is the question of whether or not it should 
be mandated, let's say, after a finding by a U.S. District Court. 

Here you have to weigh the rights that people have to appeal 
imder  

Mr. BAD11.L0. Ordinarily when you have a finding, that finding 
stands until a reversal, if ever, "miat we are talking about here is 
that years can intervene and almost any lawyer can defer a matter for 
several years. 

Mr. FLEMMIXG. Our objective and your objective is the same, namely, 
to get this implemented as quickly as possible. I would like to think a 
little bit about that particular question and supply an answer. I would 
like our general counsel to take a look at this. 

Mr. BAMLLO. The proposed regulations merely say that in the event 
there is a court decision that then the OKS will review the whole 
matter and they may take action. 

The proposed rej^lations don't even bind the Office of Revenue 
Sharing when there is a court decision. 

Mr. FLEMMING. We took issue with that part of the regulation. I will 
insert at this point in the record our comment on that specific regula- 
tion. 

[The material referred to follows:] 

BxcEBPT FROM COMMENTS OF THE TT.S. COMMISSION ON CIVIL RIGHTS ON THB 
OHS PROPOSED IS'OXDISCRIMINATION REGULATIONS (SEE FEDERAL REGISTER OF 
JULY 24, 1975) 

K. Procedure for effecting compliance 
Section 51.59 of the proposal sets out OBS' procedures for effecting compliance. 

Onr principal objections to tliis proposal are: (1) It makes no provision for 
deferral of funding in connection with administrative enforcement of the non- 
discrimination requirement of the Act, although a Federal court has affirmed this 
Xwwer;** (2) the provision for deferral in connection with court proceedings 
malces deferral discretionary rather than mandatory and automatic; and (3) 
unwarranted limitations are imposed on the exercise of this deferral power. This 
Commission has previously detailed these and other objections for tiie Office of 
Revenue Sharing." Because we adhere to them after reconsidering section 51.59 
in conjunction with the other amendments proposed in July 1975,'' we incor- 
porate by reference In this submission a copy of our earlier comments, which are 
enclosed as Attachment E, and again invite your attention to them." 

» Robinson T. ShuUz, Order of April 14,1974. C.A. No. 72-248 (D.D.C.). 
" Letter from John A. Buggs, Staff Director. U.S. Commls-slon on Civil Rights, to 

Graham W. Watt, Director, Office of Revenue Sharing, Department of the Treasury, 
Mar. 17,1975. 

"The Invitation to comment on the regulation proposed In July 1975 suggested such 
reconsideration of the portion containing procedure for effecting compliance. 40 Fed. Reg. 
30974 (July 24. 1975). o »• -^ 

"The first among our objections of March 1975, that the then-proposed section 
51.32(f)(1) omitted the phrase "to take such other action as may be authorized bv law" 
from the listing of the powers of the Secretary for dealing with noncompltance. appears 
to have been acted upon. See section 51.59(a)(3) of the present proposal. The remainder 
of our objections are still i>ertiDent 
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ATTACHMENT E 
MARCH 17, 1075. 

Mr. GRAHAM W. WATT, 
Director, Office of Revenue Sharing, Department of the Treasury, 
Washinffton, D.C. 

DE.\B JIR. WATT : The following comments pertain to tlie Department of the 
Trea.sury'.s proposed amendments to section 51.32(f) of tlie regulations con- 
tained in Part 51 of Subtitle B of Title 31, Code of Federal Regulations, which 
became effective April 5, 1973. The proposed amendments concern the Depart- 
menf.s enforcement of the non-discrimination provision contained in Section 
122(a)   of the State and  Local Fiscal Assistance Act of 1972. 

As you know, the Commission recently released Volume IV of the Federal 
Civil Rights Enforcement Effort—1974, "To Provide Fiscal A.ssi.stance." This 
report and "JIaking Civil Rights Sense Out of Revenue Sharing DoUars" form 
the basis for our comments here. 

We have concluded in "To Provide Fiscal xVssistance" that ORS's civil rights 
compliance program has been fundamentally inadequate. Abundant evidence 
indicates that discrimination in the employment i>ractices and in the delivery 
of benefits of State and local government programs is far-reaching, (tften extend- 
ing to activities funded by general revenue sharing. Nonetheless, ORS has one 
of the most poorly staffed and funded civil rights compliance programs In the 
Federal Government. Moreover. ORS has not taken the few actions po.ssible within 
the constraints of its resources which would have made its civil rights compliance 
effort maximall.v effective. 

As the following specific comments make clear, the Commission does not believe 
that the proposed amendments to section 51.32(f) are ade(iuate to insure effe<'tive 
enforcement of the prohibition against discrimination in programs partially or 
completely funded by revenue sliaring money. The Commission, therefore, urges 
that the proposed amendments not be adopted but rather be revised further in 
accordance with our comments and criticisms. 

A copy of both reports are enclosed along with ojir comments. If you wish to 
clarify any matter in our c-omments or the reports, plea.se call Bud Blakey 
(254-6C26). 

Sincerely, 
JOHN A. Bvoos, 

Staff Director. 

OBJECTION   TO  PROPOSED  KEQ0LATION   SECTION   61.32(f) (1) 

Section 122(b) of the State and local BMscal As.sistance Act provides the 
Secretary of the Treasury with the legal authority necessary to effectuate 
compliance with the non-discrimination provision contained in Section 122(a) 
of the Act. Section 122(b) roads in part: the Secretary is authorized (1) to 
refer the matter to the Attorney General with a recommendation that an appro- 
priate civil action be instituted; (2) to exercise the powers and functions 
provided by Title VI of the Civil Rights Act of 1964 (42 U.S.C. 2000d) ; or (3) 
to take such other action as may l)e provided by law. 

Swtion 51.32(f) (1) of the current regulation mirrors the act and provides in 
pertinent part that the Secretary is authorized: (i) To refer the matter to the 
Attorney General of the T'nited States with a recommendation that an appro- 
priate civil action be instituted: (ii) to exercise the i>owers and functions and 
the administrative remedies provided by Title VI of the Civil Rights Act of 1064 
(42 U.S.C. 2000d) ; or (iii) to take such other action as may be authorized by law. 

The Commission objects to the proposed regulation 51.32(f)(1) because it 
eliminates reference to the Secretary's authority to "take such other action as 
may be provided by law"' to secure compliance with Section l'22fa) of the act. 
This oniissiciii is inexciisable. The proiwised regulations like the current regula- 
tions in\ist reflect the full range of authority provided to the Secretary by the 
Act. ,Tust as an executive officer cannot appropriate powers that were not dele- 
gated to him or her by Congress, neither can an executive officer abandon those 
powers which Congress has seen lit to delegate. 

OBJECTION TO PROPOSED BEGULATION SECTION 51.32 (f) (1) (ii» 

(ii) To initiate an administrative hearing pursuant to the powers and func- 
tions pnn-ided by Title VI of the Civil Rights Act of 1964 (42 U.S.C. 2000d). An 
order of an administrative law judge to withhold temporarily, to repay, or to 
forfeit entitlement funds, will not become effective until: 
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(A) There has been an express finding on the record, after notice and oppor- 
tunity for hearing of a failure by the recipient government to comply with a 
requirement of this section. 

(B) At least 10 days have elapsed from the date of the order of the adminis- 
trative law judge. During this period, additional efforts will be made to assist 
the recipient government in complying with this regulation and in taking appro- 
priate corrective action. 

(C) Thirty days have elapsed after tlie Secretary has filed with tlie Committee 
on Government Operations of tlie House of Representatives and the Committee 
on Finance of the Senate n full written report of tlie circumstances and the 
grounds for sucli action. Tlie time limitations of subparagraphs (B) and (C) 
can run concurrently. 

(D) The .Secretary has notified the recipient government that, in addition to 
whatever sanctions have been imposed by the administrative law judge, the 
Office of Revenue Sharing will withliold payment of all entitlement funds until 
such time as the reciiiient government complies with the order of the administra- 
tive law judge. 

Further, the amount of the forfeiture or repayment of entitlement funds. If 
any, will be limited to tlie program or activity in wliicli the noncomplianc(> has 
been found. Such funds shall be collected by a downward adjustment to future 
entitlement payments and will be deposited in the general fund of tlie Treasury. 
If tlie Secretary determines that adjustment to future entitlement payments is 
impracticable, he may refer the matter to the Attorney General for appropriate 
civil action to require repayment of such amount to the United States. 

Tile Commission objects to the propose<l regulation section .51.32(f»(1) (ii) 
because It contains no provision for the .Secretary to exerci.se his Title VI 
authority to temporarily withliold or defer revenue sharing imyments pending 
completion of the administrative hearing procedures specified under Title VI. 

The Commi.ssiou views tlie absence of provisions for fund deferral in this 
section of the proposed regulation as esjiecially grievous given the fact that a 
Fe<leral court has already reimdiated the position talten by ORS officials that 
they laclv the statutory authority to defer funds prior to completing the admin- 
istrative procedures six^cifled in Title VI. 

One of the central issues in the ca.se of Rnhinmn v. ScJiuUz concerned the 
authority of the Secretary to defer revenue sharing jiayments. Plaintiffs in the 
case sought to have ORS defer further revenue sharing payments to the City of 
Chicago after the ORS, through its own investigation, found evidence of dis- 
crimination witliin the Chicago Police Department, the principal recipient agency 
of the city's revenue sharing allocation. In support of their iiosition, plaintiffs 
cited legal precedent for the deferral of Federal assistance prior to completion 
of Title VI administrative proceedings. The Director of the ORS re.sponded that 
he was not authorized by law to defer funds and that revenue sharing differed 
from other programs of financial assistance where deferral by Federal agencies 
had been approved iiy the courts. 

On .April 4, 1974. the court ruled in favor of the plaintiff's claim and declared 
that "Section 122(b) (2) of the Stale and Local Fiscal .Assistance Act, 31 U.S.C. 
§ 1242(b) (2), confers upon tlie Secretary of the Treasury the power to defer 
payment of federal revenue sharing funds pursuant to a formal administrative 
hearing as provided by Title VI of tlie Civil Rights Act of 1964, 42 U.S.C. 
§2000(1-]."' 

The fact that the proposed regulations ignore the authority of the Secretary 
to defer funds is made all-the-more inexplicable liy the fact that the Director 
of ORS in the Robinson proceeding cited the existing regulations as proscribing 
deferral. Now that the statutory authority of the Secretary to defer funds has 
been affirmed through feder.Tl adjudication, the Office of Revenue Sharing bears a 
responsibility to enact regulations which provide for the exercise of that power. 

The importtmce of the power to defer revenue .sharing funds prior to comple- 
tion of the Title VI administrative procedures cannot be overemphasized. The 
deferral power has Iieen used by other Federal agencies to effectuate timely 
compliance with nondiscrimination statutes and to prevent the further expendi- 
ture of federal monies in violation of tho.se statutes. In this regard, it is especially 
noteworthy that the Assistant Attorney General of the United States for Civil 
Rights suggested that the ORS modify its regulations to provide for the exercise 
of the deferral power. On March 30, 1073, Mr. Pottinger wrote to ORS: 

1 Bolinion T. SohuUy, Order of April 4,1974, C.A. No. 74-248 (D.D.C.). 
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"A provision in Section 51.32(f) (1) allowing the Secretary to initiate enforce- 
ment proceedings in case of threatened uoneompliance, as well as past or present 
nonconipllance. may be helpful. Such a provision is standard in Title VI regula- 
tlon.«. A provision permitting deferral of payments pending a hearing such as that 
exercised by agencies under Title VI, may be appropriate. Such a deferral need 
not constitute a forfeiture, and may be made subject to the type of limitation.") 
Imposed on the Commissioner of Education under Title VI 42 U.S.C. 2000d-5."' 

We concur with the Assistant Attorney General's suggestion that the regula- 
tions should provide for the initiation of enforcement proceedings "in case of 
threatened nonoompliance, as well as past or present noncompliance." 

Finally, the Commi.ssion believes that Section 51.32(f) (1) (ii) .should specify 
the kinds of evidence of noncompliance (in addition to the evidence provided 
for by the unduly restrictive .set of circumstances outlined in tlie proposed Section 
51..S2(f) (2)) which warrant the Secretary's use of Title VI enforcement powers. 
Evidence of discrimination in a program partially or completely funded by 
revenue sharing money as demonstrated by any of the following should trigger 
immediate deferral and initiation of administrative proceedings by the Secretary. 

* a finding of noncompliance based upon an investigation by the Department 
of the Treasury. 

• a finding of discrimination ba.sed upon an investigation or administrative 
hearing by any other Federal agency. 

* a law.suit filed by the Department of .Justice alleging discrlminatlen. 
• a finding by state court or human rights commission of discrimination. 
* a law suit filed by a private party which sets forth a prima facie case of 

discrimination. 

OBJECTION   TO   PROPOSED   REOTJLATION   SECTION   BI.S2 (F)(2) 

(2) The Secretary may Imme<liately defer the payment of entitlement funds 
to a recipient government pending the entry of an affirmative action order by a 
Federal court. 

The Corarai.sslon urges ORS to revise the language of this proposed rule so that 
it reads: "The Secretary shall (rather than 'may') imme<llately defer the pay- 
ment of entitlement funds. . . ." As we have argued elsewhere, the Fifth Amend- 
ment of the Constitution clearly pro.scribes Federal support of discrimination. 
Therefore, Federal officials must, where reasonable persons would agree that 
nondiscrimination provisions would most likely be violated if the funds were 
providwl, decline to allocate such funds until the matter of noncompliance Is 
resolved. (See The Federal Civil Rightx Enforcement Effort—197^, Vol. IV. To 
Provide Fiscal Assistance 88 (February 1975).) 

OBJECTION   TO   PROPOSED   REGULATION   SECTION   51.82    (F) (2) (I)    Sc    (n) 

(i) a violation of the nondiscrimination provision of this Section or the Act 
(Section 122) was alleged in the complaint liefore the court: 

(li) the court finds that the recipient government has violated the non- 
discrimination provl.xlon of this Section of the Act: 

There Is little persuasive reason to re<iulre that a violation of Section 122 
of the State and Local Fiscal As.slstance Act of 1972 (hereafter Revenue Sharing 
Act) be alleged in a complaint before the court. If a violation of some other civil 
rights law is alleged which, if true, would also constitute a violation of the 
Revenue Sharing Act, then deferral would be appropriate when the Secretary 
determines that general revenue sharing (GRS) funds were used In the program 
or activity under question. An audit would readily reveal whether GRS funds 
are Involved. The conduct of an audit need not await the final outcome of court 
proceedings. Further. If an audit shows that GRS funds have been or are being 
spent in the subject program or activity, deferral action need not be postponed 
until express findings of a Federal court are issued. 

OBJECTION   TO   PROPOSED   REGn,ATION   SECTION   51.S)2 (F) (2) (III) 

(Hi) The question of deferral has not been considered by the court. 
We ol)ject to this part of the proposetl rule which would circumscribe ORS's 

authority to defer funds when the question of deferral is raised in court, except 
• Letter from .T. Stanley Pottlnser. Assistant .^.ttorney Oenpral, Civil Rights Division 

to Mr. Graham W. Watt. Director, Office of Revenue Sharing, March 30, 1973.    "'""''°' 
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when the court expressly orders OKS to defer funds. Many circumstances could 
arise in court proceedings to which ORS could point as cause, however unreason- 
able, for refusing to defer funds. Defendants could virtually raise the issue in 
onler to avoid the remedy. In suits to which ORS is not a party, the court could 
hold that deferral is appropriate or required, but could not order ORS to defer 
funds. In suits to which ORS is a party, the court could consider deferral an 
appropriate remedy but decide to leave action to ORS's discretion. In these and 
other instances, ORS could refuse to defer funds solely on the ground? that the 
question was considered by the court, despite preferences expressed by the court. 

OBJECTION   TO   PROPOSED   REGULATION    SECTION    51.32(F)(3) 

The Commission objects to propo-sed regulation Section 51.32(f) (3). The Sec- 
tion is as follows: 

(3) Nothing in these regulations Is intended to preclude the United States, in 
a civil action initiated by the Attorney General of the United States pursuant to 
Section 122(c) of the Act, from seeking or a court from granting an order to 
require the repayment of funds previously paid under this Act, or ordering that 
the payment of funds under this Act be terminated or deferred. In addition, the 
Secretary may initiate the procedure provided for in paragraph (f)(1) (ii) of 
this Section against a recipient government which has been named as a defend- 
ant in such a civil action if it is the Secretary's judgment, after consultation with 
the Attorney General, that an administrative withholding of entitlement funds is 
an appropriate measure to ensure compliance with this Section. 

In its notice of proposed rules, ORS states that the purpose of this subpara- 
graph is to: . . . make clear that if the Attorney General has initiated a civil 
action against a recipient government under Section 122(c) of the Revenue Shar- 
ing Act, it is not required that the Secretary (of the Treasury) also initiate an 
administrative enforcement action. 

The Commission objects to the proposed regulation Section because it makes 
the immediate deferral of funds a discretionary matter when the recipient govern- 
ment has been named as a defendant in a civil action filed by the Attorney Gen- 
eral pursuant to Section 122(c) of the Act. The Commission believes that im- 
me<liate deferral should be imposed when there is legal evidence of noncompliance. 
Rather than providing a justification for continuing revenue sharing payments, 
the fact that the Attorney General has filed suit under the Act only underscores 
the need for immediate deferral. 

Mr. BADIIXO. The question is what is a final determination which 
would mandate the Federal funds? Xo. 1, is it wlien there is a separate 
case brought in the court and No. 2, is it when a case is brought for 
review in the administrative agency? You have the question of time. 
In some of the cases brought to our attention it was indicated that 
some cases had been pending for 29 months. You can prolong these 
matters simply by not taking up the case. 

There are legal matters, especially in criminal trials. We are now 
getting to the point where we mandate certain district attorneys to try 
cases within 60 days or dismiss the case because we have foimd that 
they have kept defendants in jail for a year or more. 

We agree with your recommendation, but what specific statements 
would you make in terms of a final determination and when it should 
be binding ? 

Dr. FLEMMING. We will supply that. 
Mr. EDWARDS. Your additional information, Mr. Flemming, will be 

made a part, of the record. 
[See p. 269.] 
Mr. Butler? 
Mr. BUTLER. Thank you, Mr. Chairman. 
Mr. Secretary, I am sorry to be late here but I liad read your testi- 

mony, your unexpurgated edition, so I did not feel too neglected. 
I did get the benefit of Mr. Drinan's qtiestioning. Heretofore he has 

asked a question and left before we could get the answer. I don't think 
I missed too much there. 
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I think I am pretty well aware of your positions. There are only 
two or three areas that concern us. It is the responsibility of your 
Commission to ferret out discrimination wherever it exists and sug- 
gest the most appropriate way to eliminate it. 

Certainly you have been true to that. But in your efforts to suggest 
that we expand the prohibition against discrimination to cover all 
programs and activities, do you also consider tlie cost factors that 
might be involved in terms of auditing this to assure compliance? 

The thing that concerns me is there are not resources enough to 
reaudit every activity of every local government. We are going to 
wind up, in effect, discriminating on those ones we zero in on and 
whether they are in compliance or noncompliance, if tliey are subject 
to careful review, it is a pretty expensive procedure. I wonder if you 
would explore that aspect of it. 

Mr. FLEsrjiiNG. Conugressman Butler, I am happy to respond to 
that. I feel that as a nation we are at a point ivow wliere we arc operat- 
ing under many potentially effective laws in the civil riglits area passed 
by the Congress, and many decisions rendered by the courts in the same 
area. We are being put to the test of wlicther or not we can implement 
constitutional provisions, laws passed by the Congress, and decisions 
rendered by the courts in sucli a manner as to convmce minorities and 
women that rhetoric can be translated into action. 

I appreciate the fact that recommendations we make fI'om time to 
time, as a result of our oversight responsibility, do raise difficult 
problems in the field of administration, including the question of cost. 

But personally, I feel that as a nation, we liave got to make it clear 
to members of minority groui)s that we are going to give the enforce- 
ment of the constitutional rights of our people the highest priority. 

I do not believe that we should fail to implement a program that 
we loiow would have a good chance of getting results as far as today's 
minorities and older persons are concerned because of the adminis- 
trative difficulties involved or because of the cost involved. 

I think, we should always be conscious of tlie question of cost and 
as we consider, let's say, two or tliree alternative approaches. If we 
feel that we can achieve our goal by taking approach A which will cost 
less than B and C, we should recommend course A, but only if we are 
convinced that course A will acliieve the objective and not 10 or 15 
years from now. We are just completing an oversight report on the im- 
plementation of title VI which we will be publishing and sending to 
tlie President and the Congress within a period of the next 6 weeks 
or so. 

Ae Me have worked on that report, I have become very much aware 
of the fact that, from an administrative point of view, we are not as 
committed as we should be to enforcing the rights of today's members 
of minority groups and women. So I recognize the validity of your 
point but i still feel that there is not anything that this Government 
docs that should be given a higher priority than demonstrating to our 
people that a constitutional provision is something more than a piece 
of paper. 
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Mr. BuTi.ER. It is fair to say that really yon have not explored 
that aspect of it ? You don't consider that really your responsibilitj- ? 

Mr. FiEMMiNG. We try to act—when we make recommendations 
of an administrative nature or of a legislative nature, wo try to 
act in a responsible manner. As I say, we often have before us 
two or three proposals and if we are convinced that one proposal will 
do the job and maybe cost less than the others we will I'ccommend 
the one that costs less pi'ovided we are convinced that it will do the job. 

Mr. BuTi-ER. Apropos to your basic suggestion that prohibition 
against discrimination should cover all programs, would j^ou expand 
that to all Federal programs other than revenue sharing programs? 

"Wliy stop at revenue sharing? Why not take every cent? Why not 
extend it to highways or food stamps? 

Mr. FiJ5MJiixo. Our basic position is that Federal funds should not 
be used for purposes of discriminating and denying constitutional 
rights. I am willing  

Mr. BUTLER. I sympatliize with that. 
Mr. FLEMING. I am perfectly willing to take that basic principle 

and say it should be applied to all j)rograms. As a Federal Govern- 
ment we should not stand by and permit Federal funds to be used for 
the purpose of perpetuating discriminatory practices. 

The cost factor is relevant to this discussion. If the law if left as it 
is, the tracing of these funds is a costly operation. Whereas, if the 
Congress says to the States and local goveriuncnts, look, if you ai'e 
practicing discrimination in tlie operation of the State goveniment or 
local government in connection with any programs financed with Fed- 
eral fvmds then you come under the jurisdiction of the enforcement 
provisions of the general revenue sharing it could cost less from the 
standpoint of administrative expenditures. 

Mr. BuTLKR. My time has expired. 
Mr. EDWARDS. The committee Mill i-eccss at this time for 10 minutes. 

We have a vote. 
[Voting 1-eces.s.] 
Mr. EDWARDS. The subcommittee will come to order. I recognize Ms. 

McNair. 
Ms. MCNAIR. Chairman Flemming, one of the things of course that 

ORS has pointed out to us continually is that they have entered co- 
operation agreements with the Justice Department, EEOC, and HEW. 
One of the Commission's recommendations goes far beyond that sort 
of coordination agreement and in fact suggests that ORS should dele- 
gate its enforcement responsibilities, at least investigatory responsibil- 
ities, to other ongoing agencies, that ORS should retain simply the 
liolicymaking kind of role. 

Is that the Commisssion's position to date ? 
Mr. Frj:M>iiXG. Yes, and considering the present law, we feel that 

Treasury could step up its enforcement activity by utilizing that kind 
of an approach. In other words, they would delegate authority to act 
to the other departments in such matters as making iiivestigations, 
subject of couree to their policy determinations and also clearly sub- 

62-331—75 12 
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ject to possible audit on their part to determine whether or not the 
agencies to which they delegated authority are really conforming to 
their policies. 

Ms. MCNAIR. One of the suggestions that we have been hearing is 
that possibly, if we are going to leave the policymaking role still with 
the Treasury, we should consider, because Treasury has been so bank- 
rupt in their enforcement role, that we ought to consider a total trans- 
feral to the Justice Department. 

lias the Commission made any assessment with respect to that type 
of recommendation and in making tiiat sort of assessment, have you 
considered whether Justice has been vigorous in assuming its current 
responsibilities under section 122 ? 

Mr. FLKMMINO. AS I indicated in response to another question, the 
Commission right now is in the middle of developing an oversight 
report on title VI. The issue of where responsibility for coordination 
and direction of title VI enforcement should be placed is an issue that 
is being considered by the Commission. We are considering various 
alternatives. "We will reach a conclusion as to the alternative that we 
prefer in our reix)rt. As I indicated that report will piobably be trans- 
mitted to the President and the Congress within a period of the next 6 
weeks. 

Kelating this to general revenue sharing, I am pretty sure I reflect 
the views of my colleagues on the Commission when I say we think 
that it makes good sense to pin responsibility for coordination and 
direction of all aspects of title VI, including general revenue sharing, 
at one point in the Government. At this time I am not in a position 
to present the Commission's view as to where we think responsibility 
should be fixed. 

But we are going to make a definite recommendation on that in our 
title VI record report. 

Ms. MCNAIR. That will be a coordination i-e^ommendation? 
Mr. FLEMMING. I iised the word coordination and direction. There is 

some dispute as to whether or not the Executive order Justice is operat- 
ing under at the present time in connection with title VI gives them 
authority beyond coordination to the point where they could and should 
direct other departments and agencies to take certain steps. 

We feel that probably the existing Executive order does provide 
Justice with authority l)evond that of coordination. But we arc not 
goin^ to get effective implementation of title VI and general revenue 
sharing in our judgment unless i-esponsibility for direction is fixed at 
one point in the Government. 

Ms. MCNAIH. Thank you. Dr. Flemming. 
Mr. EDWARDS. The gentleman from Ohio, Mr. Kindness. 
Mr. KINDNESS. Thank you, Mr. Chairman. 
Mr. Secretary, the references to constitutional obligations with re- 

spect to the expenditure of revenue sharing funds are interesting to 
me because I am not exactly sure that I imderstand the way in which 
those words are meant in your testimony. I would appreciate it if you 
would elucidate on this question. 

It occurs to me and to many people today that there may very well 
be discrimination in the tax structure under which these revenues are 
raised, out of which revenue sharing funds are pi-ovided to local and 
State governments. It is a kind of de facto discrimination that may 
exist. 
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Has the Commission ever looked into that aspect of discrimination 
in the revenue sharing program then at all ? 

Mr. FLEMMING. No, we have not. 
Mr. KINDNESS. That has not really been a part of the charge of the 

Commission up to this point ? 
Mr. FLEMMING. That is correct. 
Mr. KINDNESS. But with respect to the constitutional obligations— 

I threw that other one in so you would have a little time to prepare. 
Mr. FLEMMING. I think I know what vou are referring to there and 

I would be glad to get back to that part ol your question. 
Mr. KINDNESS. In the absence of statutory provisions such as the 

nondiscrimination provisions in the revenue sharing law, would there 
be in your view a duty on the part of the Federal Government to en- 
force constitutional rights of individuals through revenue sharing 
or a program such as that, or any other Federal grant program? 

Mr. FLEMMXNG. I have identified the portion of my testimony which 
I think deals with the issue that you have raised. I would be very glad 
to amplify it. 

It is in connection with our discussion of the Chicago case. On 
page 18 we make this comment: 

The point of the Robinson litigation is clear. The Secretary has both the 
statiitor.T autliority and the con.stltutional duty to witlihold revenue sharing 
Iiayments to prevent prohibited discrimination. This point appears, however, to 
have been lost in the department's latest set of proposed regulations relating to 
enforcement of the 122. 

The regulations, contrary to the court's April 1974 opinion do not provide for 
deferral of revenue sharing payments during a given entitlement period, pending 
an administrative hearing. 

There is reference to the constitutional duty, but another part of 
the testimony refers to what I believe is a basic principle, namely that 
the Federal Government has the constitutional obligation to make sure 
that Federal funds are not used for the purpose of denying persons 
their rights imder the Constitution. 

Mr. KINDNESS. That was my understanding of your statement ear- 
lier and I wondered if we could refine that point a little bit. That is 
far different from the recommendation or the effect of the recommen- 
dation of providing by statute that there must be purity in all pro- 
frams involving Federal funds in order for general revenue sharing 
unds not to be deferred, to use the general revenue sharing program 

as tlie means for, in effect, an overall civil rights act. Would you care 
to comment on the difference there ? 

The Chwa-go case, it seems to me, refers to a situation in which it 
was found that general revenue sharing moneys were used in a dis- 
criminatory manner directly thus giving a clear statutoiy basis for 
the decision. 

The constitutional aspect of it was thrown in, I think, sort of gra- 
tuitously and I have not developed an understanding of how that ties 
directly in the absence of statutory provisions. But if we went beyond 
that with revenue sharing being expanded, so to speak, as a means 
for enforcement of civil rights, would there be that constitutional duty 
without the statutory provisions? 

I take it there Avould not be. At least there would be no reason to 
expand the statute if tiuit were the case. 

Mr. FLEMMING. Well, let's start with the assumption, of course, that 
State and local government officials, like Federal officials, have the 
obligation to protect the constitutional rights of the persons within 
their respective jurisdictions. 
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Then let's move from there to the question of a presumption rela- 
tive to unconstitutional activities on the part of State and local gov- 
ernments when it comes to protecting these rights. 

You ai-o referring specifically to our first recommendation that Con- 
gress should expand the prohibition against discrimination to cover 
all programs and activities of a recipient jurisdiction. 

Congress having decided to take Federal revenues and distribute 
them to the States and local govenunents coidd—with the under- 
standing that State and local governments can use these funds in any 
way they so desire, could very well, it seems to us, take the position 
that if the State or local jurisdiction is following discriminatory 
practices, this would laise a question as to whether or not revenue 
sharing funds were being used in such a manner as to support discrim- 
ination. 

We pointed out that the Comptroller General of the United States 
as well as civil rights groups have suggested the need for such an ex- 
pansion to overcome tiie proI)lem of fuugibility, that is tracing the use 
and actual effect of revenue sliariiig moneys. 

Having determined that the State and local jurisdictions are receiv- 
ing general revenue sharing funds which they can distribute in any 
way they want, wlien you come to enforcing the law. how do you then 
identify areas where the revenue sharing funds are actually being 
used? 

That is one of the questions raised by Congressman Drinan's amend- 
ment concerning which I indicated to him that the Commission was 
giving consideration. I indicated tliat after giving it further consid- 
eration, we would like to supplement our comments for the record. 

I have no difficuhy. in view of the nature of the general revenue 
sharing, with concluding that if there is discrimination being prac- 
ticed within a State or local government, tliat tlie State or local gov- 
ernment should be subject to having its use of the general revenue 
sharing funds questioned and looked at. 

Mr. KINDNESS. My time has expired. ]SIaybe my question was not. 
very clear. Perhaps I will ha\e an opportunity to try again. 

Mr. EDW.ARDS. The time of the gentleman has expired. 
We have another witness this morning, so I will respectfully sug- 

gest we move along as best we can. 
Mr.Klee? 
Mr. Ki.Ei:. Thank you, Mr. Cliairman. 
Earlier, the gentleman from New York raised the problein and 

advocated that the Office of Revenue Sharing should mandatorily 
defer funds upon the finding by a Federal district court of discrimina- 
tion. 

Cliairman Flemniing. presumably the Federal district court in its 
equitable powers chose not to impose the remedy of deferral. 

Presumably the plaintiffs in the case did not'ask for that remedy 
and it again was not given. Essentially we have a situation where a 
court and the plaintiffs in its wisdom have not sought a method of re- 
lief. Yet the program being advocated and the remedy you are ad- 
vocating is on a finding of discrimination, the OfHce of Revenue Shar- 
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mg be mandated without safeguards of its own administrative hear- 
ing, mandated to defer funds. 

Mr. DRIXAX. Will the gentleman yield? This involves the Boston 
case. The plaintiffs did not ask for that relief because the Government 
said that it would dispute them on i-elief. 

They wanted to prove that there was discrimination. I don't think 
you can generalize that the failure to request deferral did not indicate 
a wish or an intent to do so or the possibility that the judge would 
order it. 

The case involved the State civil service commission. I don't think 
you can generalize from this instance. 

Mr. KLEK. Could you comment? 
Mr. FLKMMIN(!. 1 am not personally familiar with the Boston case. 

If you would like to have me comment further on the Boston case— 
if you would like that, I will he glad to do so for the record. 

Mr. KLKK. If the court does not inipose the relief and if a plaintiff 
does not request it, why should the Office of Revenue Sharing be man- 
dated to do it without the procedural safeguards in an administrative 
context ? 

Mr. FLEMMING. Well  
Mr. Kij^E. If you would like to submit it for the record, fine. 
Mr. FLEMMING [continuing]. The "if" parts of that question are 

parts I would like to take a look at before responding to the latter part 
of your question. 

^Ir. BADILIX). When you answei" that question, the basic point is, at 
what point can there be a finding which ends the review process? In 
other words, is that it, or then do we go to another hearing? That is the 
real issue. 

Mr. Fi-EMMiXG. I agree with the Congressman. In other words, when 
we have a finding of fact that there is discrimination, then where do 
we go from there as far as our procedures are concerned? That is 
leally—again, I go back to the fact that that is the basic issue that the 
Commission is addressing itself to. 

Mr. KLEE. I have one other question. Should the Office of Revenue 
Sharing have the discretion to take into account the costs and benefits 
involved in determining whether to defer funds? The example I am 
thinking of is where we have one isolated incidence of discrimination 
and where the damage from deferring funds can be immense. 

I posed a hypothetical yesterday of an employment suit brought 
against a sanitation department in New York City for discriminatory 
employment, and the consequences of that under the proposed legis- 
lation is that all funds to New York City in the revenue sharing in-o- 
gram would be deferred. 

Do you feel tliat discretion at .some point should be placed in the 
judge to enable him to say that the deferral  

Mr. FLEMMING. YOU pose the question and say there is one case of 
discrimination. I assume that you feel that that is not accompanied by 
fl pattern of discrimination. 

Mr. KLEE. "\^'ell. even if there is a pattern, should someone balance 
the cost and harms involved ? Should the impact on a city be taken into 
account in deciding whether to terminate funds? 
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Mr. FLEMMING. In my judgment, that discretion should not be there 
because I think such discretion could be used for the purpose of under- 
mining the constitutional rights of the individuals mvolved. 

I recognize that you have raised a very basic issue as far as sanctions 
are concerned. It is involved in title VI, as it is in other laws. It is 
included in the Older Americans Act. 

The question is whether or not Government should step in and deny 
certain benefits to persons because of the failure of officeholders to 
live up to constitutional provisions. Some suggest that the penalty 
ought to be applied to the officials involved. 

As far as the Civil Rights Commission is concerned, it has consist- 
ently supported the kind of sanctions that are in title VI. That is really 
tlie kind of sanctions we are talking about at the present time. 

I recognize the validity of the argument that this may result in inno- 
cent parties being hurt as a result of the application of such a sanction. 
My judgment is that if the parties involved came to the place where 
they concluded that the Federal Government really meant business 
and that it was going to hold up funds or withdraw funds until the 
situation had been corrected, not very many people would suffer as a 
result of that because the various officeholders would get into line and 
would realize that the Government really meant business. 

Mr. KLEE. That is the chance that is taken. 
Mr. Chairman, ray time has expired. I have no further questions. 
Mr. EDWARDS. Are there further questions of these witnesses ? 
Mr. DRINAN. Mr. Chairman, may I suggest that counsel is posing a 

false dilemma ? To go back to the Boston case, if those charged with 
discrimination had followed the District Couit and had given the 
relief requested, they could have appealed. They might have been 
vindicated and nothing woiild have been lost. The white firefighters 
would have been reinstated to their positions if that was necessaiy. 

I think he is posing a false dilemma: that either the city comes to a 
screeching halt or we enforce the law. 

Mr. FLEMMING. Tliat applies to the whole title VI philosophy and I 
certainly agree with you that they can go ahead and complj' and then 
if they feel that they are the victims of an unfair decision, appeal. 

Mr. DRINAN. In the Commission's opinion, has the Department of 
Justice adequately fulfilled its responsibilities under the nondiscrim- 
ination clause of the Revenue Sharing Act? 

Mr. FLEMMING. We do not believe that it has. 
Mr. DRINAN. Has the Commission made any assessment of the 

Department's coordination efforts with ORS pursuant to Executive 
Order No. 11764? 

Mr. FLEMMING. I will supply the answer to that question for the 
record. 

Mr. DRINAN. Thank you very much. 
I yield back to the Chairman. 
Mr. EDWARDS. Yes. 
Gentlemen, I do not really think the problem of fungibility has 

been documented for this committee. I do know that it is a real problem, 
but perhaps for the record, some specific examples of where this has 
taken place to the detriment of the program could be supplied. 
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That would be appreciated. 
Mr. FLEMMING. The Comptroller General's report addresses itself to 

some extent to that. 
Mr. EDWARDS. In too general a way to support such a drastic remedy 

as is suggested in your No. 1 recommendation and by the Comp- 
troller General. That is a most stringent remedy and rather difficult 
to enact in a legislative body. 

]Mr. FLEMMING. AS I understand it, Mr. Chairman, you would like 
to have us supply any additional in-depth evidence pointing to the 
difficulties that have been encountered ? 

Mr. EDWARDS. Yes; evidejice that involves the doctoring of books 
and it involves perhaps dishonesty in the municipalities, a form of 
deception, anyway. We have not had hard evidence to the effect that 
this is taking place. 

In most of the jurisdictions that members of this subcommittee 
know about, revenue sharing money is allocated publicly and every 
nickel of it is pointed out by local govenunent as going to a particular 
place. 

Mr. Bm-LER. !Mr. Chairman ? 
Mr. EDWARDS. Yes. 
Mr. BUTLER. "WTien you supply that information, would you supply 

mo a copy ? 
Mr. Fij-aiMiNG. We will be happy to. Do you want any additional 

information on the constitutional issue or legal problem that is in- 
volved in this also ? 

Mr. II^DWARDS. I have no problem with that. 
Mr. FLEMMING. SO what you are asking us is, if we have, or if we 

have acceas to, specific cases where this issue has really complicated the 
enforcement of the act? We can all think of hypothetical situations. 

Mr. EDWARDS. Perhaps the General Accounting Office, Dr. Flem- 
ming, has some examples. Otherwise, they would not have made that 
recommendation. 

Mr. FLEMMING. We will be happy to go to the General Accounting 
Office. We would be very happy to probe the matter still further from 
the standpoint of the use of our own resources. 

Mr. EDWARDS. I am not suggesting a major project but it would be 
helpful if we could find one or two examples of where this has taken 
place. 

Mr. Kindness ? 
Mr. KINDNESS. One other thing concerns me, Mr. Flemming. Let 

me preface my question by saying that theoi-etically, based oji the 
philosophy tliat has been expressed here, a court might reach the con- 
clusion that a local governmental unit could be forced to take revenue 
sharing moneys even thougli it initially refused them and then enforce 
the statutory provisions with respect to nondiscrimination. 

I am wondering—my question is in the opinion of the conjmission, 
can the rejection of revenue sliarmg funds be considered as a discrim- 
inatorj' act in itself so as to then give rise to that decision of a court 
that discrimination warrants the requirement that they accept general 
revenue sharing funds? 

Mr. FLEMMING. I would not think that that would or should auto- 
matically follow. I can think of many reasons why jurisdictions with 
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wliich I am familiar would reject revenue sharing funds. Thej^ might 
reject them, for example, as a matter of principle. 

Mr. KINDNESS. Let's say there was a finding by a court, or admin- 
istratively there was a finding, that discrimination or a desire to con- 
tinue a form of discrimination was the motivating factor of the local 
government. 

Under those circumstances, would it be the opinion of the com- 
mission that I'evenue sharing funds could be enforced on the local 
govenmient ? 

Mr. FIJ:MMING. I don't see anything in the law that could force 
revenue sharing funds on a State or a local juiTsdiction. If a State 
or local jurisdiction says as a matter of policy we ai-e not going to 
accept revenue sharing fimds, I don't see any power in the Federal 
Government that would permit the Federal GovemmeTit to say you 
have got to take them. 

Mr. KINDNESS. Simply  
Mr. Fr.EMMiNO. The law certainly is not worded that way at the 

present time as I i-ecall it. Although I have not looked at the list, I 
suspect there arc some situations where jurisdictions ha\"e in effect 
said we are not going to take the funds. 

That is something we can look into. That is a question of fact. I 
<lon't Icnow whether that has come up in the hearings or not. Again 
I can't conceive of any way under which the Federal Government 
coidd force a State or a local jurisdiction to take Federal money. 

Mr. KINDNESS. Thank you. 
Mr. EDWARDS. Mr. Badillo ? 
Mr. B.\Dnj.o. I just want to make sure that we understand the 

chairman's question l>ecause the problem of fnngibility as you know 
is tliat certain funds get so involved with othei-s that they cannot be 
distinguished. That is where the term comes from. 

The difficulty is in working on a budget. You can know that revenue 
sharing funds are coming and might well allocate them to a par- 
ticular activity where it can document that there is no discrimination 
and steer it away from those activities where there is. 

Therefore, you can't really prove a case. The only case you can 
prove is that the locality, even though when it comes to general 
revenue sharing funds, it is discriminating in certain areas, and it 
really could have taken the funds and put them in that p]ace as well 
as in another one. 

Once you put the money into the general budget account of a nni- 
nicipality, it is undistinguishable. You can't say that the $200 received 
yesterday wdiich are included in the $100,000 payroll todaj-, went to 
just that department where there is no discrimination. 

Once it goes into the bank account, it is undistinguishable from any 
otlier moneys. Therefore, it would be a difficult case to prove affirma- 
tively because the very definition of fnngibility is that once it goes into 
the same—once the water goes into the river, it flows along with all 
the other water. 

Mr. FLEMMINO. I fe«l j-ou have identified the issue verj' clearly, 
and of course, it was this concern that led the Commission to make 
the recommendation that it made. But as I understand it, the cliair- 
man is asking us if we have any evidence that would point to the con- 
clusion that in jurisdictions A, B, or C, this had actually happened. 
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I think the suggestion that it is not going to be easy to identify ori- 
dence of that kind of action is a sound one. I still recognize the im- 
portance of trying to see if wo have such evidence. 

Mr. EDWARDS. Since the subject lias come up again, I certainly un- 
derstand what Mr. Badillo refers to. He is a CPA and would know 
what fimgibility is much better than I. The mere term infers that there 
is something going on at the local government that is not alx)veboard. 

Mr. B.'VDiLLO. Not necessarily, Mr. Chainnan. It is not necessarily 
illegal. 

Mr. EDWARDS. I didn't say illegal. I said not alx)veboard. Certainly 
it is devious, and there are implications of devioupness—that local gov- 
ernments are taking money and using the funds for certain purposes, 
and are not stopping their discrimination, continuing their dis<',rim- 
ination and still using the revenue funds; taking funds from here and 
putting them here. 

It is clear to all of us what it consists of. The CPA would not liave 
a great deal of difficulty in auditing a municipality and say you have 
obviously done this. 

Mr. BADILLO. We can show tliere is discrimination. We can aLso sliow 
that it would lie a remarkable coincidence if in all these cases, the gen- 
eral revenue shaiing funds did not go into areas of discrimination. 

If we can show that there exists discrimination, we can by implica- 
tion conclude that this was steere<l away from the dangerous area. But 
it is not something you can easily document. 

It will have to be based on the circumstance that there exists 
discrimination. 

Mr. EDWARDS. We will hold the record open. We would like to move 
cm. We thank you, gentlemen, for your splendid testimony here today. 
You have been very helpfiil. 

Our .second witness this morning is Mr. Robert Dempsey, Chief of 
the Fedei-al Programs Section of the Department of Justice. Under the 
terms of section 122 of the Revenue Sharing Act, the Department of 
Justice is also to play a significant role in the enforcement of the act's 
antibias provisions. 

We hope to hear from Mr. Dempsey regarding the Department's 
efl'ort in fulfilling that resjwnsibility. 

Mr. Dempsey, we thank you for coming, and we look forward to 
receiving your testimony. You may proceed as you so desire. 

TESTIMONY OF ROBERT N. DEMPSEY, CHIEF OF THE FEDERAL 
PROGRAMS SECTION, DEPARTMENT OF JTTSTICE, CIVIL RIGHTS 
DIVISION 

Mr. DEMPSEY. Thank you very much, Mr. Chairman and memlH^i-s 
of the committee. It is a personal pri\ ilege and a plea.sure for me to 
appear liefore this subcommittee today. It is the first, opportunity I 
liave ever had to testify before a congressional Iwdy, and indeed, it is 
only the second time I have been in a committee hearing room. 

Mr. Pottinger has asked me to express his regret at not being able to 
apiiear here today befoi-e the committee to give his personal testimony, 
but he was miexpectedly called out of town on a matter of business, 
and he asked me to substitute for liim. 

Mr. Pottinger's statement is quite brief and self-explanatory, and 
simply explains the Attorney General's statutory responsibility under 
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the General Revenue Sharing Act to the sul)committee. With tlie per- 
mission of the chairman and membei-s of the committee, I ask that 
Mr. Pottinger's written statement be made a part of the record and in 

•addition ask that the Department's written response to tlie chairman's 
series of questions sent to the Attorney on September 10 be made a 
part of the record because I think they assist in supplementing Mr. 
Pott^inger's statement. 

Mr. EDWARDS. Without objection, the questions and answere and the 
testimony will be included in the record. 

[Tlie documents referred to follow:] 

•STATEMENT OP STANLEY POTTINOEB, ASSISTANT ATTOBNEY GENERAL FOB CIVIL 
RIGHTS, DEPARTMENT OF JUSTICE 

Mr. Chairman and members of the subcommittee, I am pleased to apiiear before 
you today to discuss the federal Implementation of section 122 of the State and 
Local Fiscal Assistance Act, popularly known as the General Revenue Sharing 
Act. 

As you Icnow, section 122 prohibits discrimination on the basis of race, color, 
national origin or sex in any program funded with revenue sharing monies. Since 
revenue sharing funds are dispersed periodically to approximately 39,000 state 
and local governments, the revenue sharing nondiscrimination provision has a 
uniquely broad sweep; properly implemented, it can contril)ute significantly 
to the eiimination of discrimination in our nation. 

It Is particularly appropriate to consider the civil rights aspects of the General 
Revenue Sharing Act at this time because the President has submitted a Bill 
to the House and Senate (H.R. 6558; S. 1625) to renew the Act for an additional 
five and three quarters years. 

The .Justice Departjnent has an Important statutory role under the Act. Section 
122 vests the Attorney General with authority concurrent to that of the Secre- 
tary to enforce tlie statutory prohibition against discrimination. Tlie function of 
the Attorney General, however, is not defined by statute alone. Executive Order 
11764 also impacts on the relationship between the Justice and Treasury Depart- 
ments in enforcing Section 122. The Order authorizes the Attorney General to 
coordinate the federal implementation of Title VI of the Civil Rights Act of 1964 
(42 U.S.C. 2000d et seq.). Title VI prohibits discrimination in all federally 
assisted programs (e.g., categorical grant programs) other than revenue sharing. 
In my view tlie revenue sharing program is covered by the Executive Order 
since the purpose of the Order is to ensure the consistent and effective Imple- 
mentation of civil rights law by federal agencies. 

For these reasons, I welcome the opportunity to discuss with you the Justice 
Department's enforcement of Section 122 and the salient legal and policy Issues 
presented by the current Act and the administration's proposed renewal legisla- 
tion as they relate to civil rights enforcement. 

Mr. Chairman. I would be happy to respond to any questions you and the 
members of the subcommittee may have. 

DEPARTMENT OP JUSTICE, 
WasMnffton, B.C., September 30, 1915. 

Hon. DON EDWARDS, 
Chairman, Subcommittee on Civil and Constitutional Rights, Committee on the 

Judiciary, House of Representatives, Washington, B.C. 
DEAR MR. CHAIRMAN : Attached is the Department's response to the questions 

set forth in your letter to the Attorney General of September 25 relative to the 
Department's enforcement program of the civil rights provisions of the State 
and I-ocal Fiscal Assistance Act of 1972, 31 U.S.C. 1242, et seq. 

If there is any further information the Subcommittee would like from the 
Department, please advise. 

Sincerely, 
MICHAEL M. UHLMANN. 

Question 1: How many cases alleging discriminatinn has the Offlce of Revenue 
Sharing referred to your office pursuant to Section 1221 

Three cases: United States v. Citv of Chicago (Police), C.A. No. 7.W-2080 
(N.D. III.) ; United States v. School Bistrict of the City of Femdale, Michigan, 
et al., C.A. No. 75-70958 (E.D. Michigan) ; and Montclair, New Jersey. 

(o) Please describe each such case. 
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Vnited States v. City of Chicago (Police), C.A. No. 73C-2080 (N.D. 111.) 
A suit was brought against the Chicago Police Department on August 14, 1973 

:allegiiig discrimination in Its employment practices with regard to testing, hiring, 
promotions and assignment which were based on race, sex, and national origin. A 
revenue sharing allegation was added in August 1974. Trial was completed in 
June 1975 and the Court has it under consideration. 

•United States v. Sctwol District of the City of Fenidale, Michigan, et al., C.A. No. 
75-70958 (E.D. Michigan) 

The complaint in the above case concerns alleged racial segregation of the ele- 
mentary schools in the City of Ferndale, Michigan. Count Two of the Complaint 
is the part concerning revenue sharing funds. It was based upon a referral to 
this Department from the Director of the Office of Revenue Sharing. Count Two 

•alleges that the State of Michigan has used a substantial portion of its revenue 
sharing funds to support the State's public scliool employees' retirement system, in 
which Ferndale school system employees participate. The complaint asserts that 
this use of revenue sharing funds involves the State's Retirement System in the 
support of a racially discriminatory program in violation of Section 122(a) of the 
Revenue Sharing Act and requests appropriate relief including the possible return 
of moneys used to support the alleged racially discriminatory program In 
Ferndale. 
Montclair, New Jersey 

The Director of the Office of Revenue Sharing referred this matter to the 
Civil Rights Division so that an appropriate civil action could be Instituted to 
•enjoin expenditure of revenue sharing funds pending administrative enforce- 
ment proceedings by the Office of Revenue Sharing. Non-compliance by Montclair 
was ba.sed upon an order by the New Jersey Division on Civil Rights that the 
City discontinue the case of certain unvalidated police and fire employment exami- 
nations and adopt certain hiring ratios. 

The Office of Revenue Sharing gave the Mayor of Montclair 60 days to come 
into compliance. However before the 60 day period would be up, a checlt of 
approximately $50,000 would be sent to Montclair. The Office of Revenue Shar- 
ing wanted the Department of Justice to enjoin the use of that amount of the 
$50,000 obligated for use in the Police and Fire Departments. 

(b) What action did the Justice Department take in each caset 
1. United States v. City of Chicago: In this case, in response to the referral 

from the Office of Revenue Sharing, the complaint was amended to include a 
revenue sharing count. 

2. United States v. School District of Ferndale: The Department brought suit 
against the school district. 

3. Montclair, New Jersey: The Civil Rights Division investigated the facts of 
the Montclair case and found that the City was in compliance with the New 
Jersey order. Thus, it did not appear that we could sustain an injunction against 
the city. Accordingly, we referred the matter bacli to the Office of Revenue 
Sharing to monitor Montclair to Insure that they remained in compliance with 
the New Jersey order. 

(c) What is the current status of each case? 
1. United States v. City of Chicago: The case Is before the court for decision. 
2. United States v. Ferndale School District: The case is in the discovery 

stage. 
3. Montclair, New Jersey: Referred bacic to ORS for monitoring and further 

proceedings as necessary. 
Question 2: Hoic many civil actions has the Justice Department brought where 

violations of the antidiscrimination provisions of the Revenue Sharing Act have 
been allegedf Please list the cases. 

There have been eight civil actions prosecuted by the Civil Rights Division in 
•which violations of the antidiscrimination provisions of the Revenue Sharing Act 
have been alleged, viz: United States v. Jefferson County Alabama, et al., C.A. No. 
75-P-06665 (N.D. Ala.) ; United States v. City of Socorro, New Mexico, C.A. No. 
74-624 (D.N.M.) ; United States v. School District of tlie City of Ferndale, Mich- 
igan, ct al, C.A. No. 75-70958 (E.D. Mich.) ; United States v. City of Tallahassee, 
Florida, TLA No. 74-209 (N.D. Fla.) ; United States v. City of Milwaukee, WU- 
con sin, C.A. L.A. No. 74-C-480 (E.D. Wis.) ; United States v. City of Memphis, 
Tennessee, C.A. No. C-74-286 (W.D. Tenn.) ; United States v. City of Buffalo, 
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Xcw York, C.A. No. 1973-414 (Police Department) ; Vnited Statfn v. Gily of Buf- 
falo, yew York, C.A. No. 1974-195 (W.D.N.Y.) (Fire Derartment) ; and Vnited 
.States V. City of Chicago (Police), C.A. No. 73C-2080 (N.D. 111.). 

(a) How much of these cases were ongoing litigation where the complaints 
ir<w subgcqucntly amended to rc/teet revenue sharing allegations? Please list any 
stieh cases. 

Two cases were ongoing and amended to include revenue sharing allegations: 
United States v. City of Chicago (Police), C.A. No. 7;{C-2080 (X.D. 111.) : and 
United States v. City of Buffalo, New York, C.A. No. 1973-414 (Police 
Department). 

(b) Jlow many of these cases were filed as a result of a referral to the Depart- 
ment by the Office of Revenue SlMiringf Please list the cases. 

None. However, in United States v. City of Chicago (Police). C.A. No. 73C-2080 
(N.D. 111.) and United States v. School District of the City of Ferndale, Michigan, 
et al.. C.A. No. 75-70958 (E.D. Mich.) the OtBc-e of Revenue Sharing made statu- 
tary referrals to the Department subsequent to the commencement of local pro- 
ceedings by the Department. 

(c) How many of these oases were "pattern and practice" casesf Please list 
the cases. 

All of the cases listed in the answer to question 2 are "pattern and practit>e" 
case.'), except United States v. City of Socorro, Xetv Mexico, C.A. No. 74-C24 
(D.N.M.). 

(d) Hoxo many of these cases were filed on the basis of information obtained 
during a Justice Department compHanre rerietcf Please list the cases. 

One case was filed as the result of a compliance review—United States v. City 
of Tallahassee, Florida, C.A. No. TCA—74-209 (N.D. Fla.). 

Question 3: Has consideration been given to including in your revenue sharing 
related laicsiiits a request that the court order temporary escrow of further reve- 
nue sharing payments to the violating government, such as in cases where a tem- 
porary restraining order on further hiring is itnposed in employment cases to 
prevent further harm through biased practices until the case is resolvedf If this 
has not been considered, do you see any legal and practical merit to this 
approach? 

This procedure has not l)een followed in cases-brought b.v the Attorney General 
alleging violations of the civil rights provisions of the Oeneml Revenue Sharing 
Act. Ordinarily, an interlocutory decree again.st a government for apparent vio- 
lation of section 122(a) would enjoin the prima facie discriminatory acts jx-iid- 
Ing a trial on the merits thereby making the withholding of funds uiuiecessary. 
Under circumstances where the expenditure of revenue sharing funds during the 
pendency of the action would make adeqtmte relief impo.ssilile to achieve (e.g.. 
disicriminatory site .selection for construction) a prpliminnry in.iuuction which 
might issue could su.sjjend the project thereby suspending the use of revenue 
sharing monies for the project. 

Question ^ : Does the Department have n regular compliance revieic procedure 
for carryin-g out its cnforcnnent responsibilities under the Act* 

Yes. 
(a) Describe any such compliance review procedures. 
The Federal Programs Section of the Civil Rights Division conducts periodic 

routine reviews of revenue .sharing recipients. Sites for review are selected based 
upon analysis of objective criteria (e.g.. population statistics, public employ- 
ment profiles, residential segregation, allocation of revenue sharing funds) to- 
gether with input from Division and Community Relations Service personnel 
familiar with conditions in geographic locales, the U.S. Attorney's Office and, 
more recently, public interest organizations. 

Once a site for a routine review has been selected, a letter is sent from the 
Section to the chief executive officer of the municiiialify advising of our inten- 
tion to conduct the review, the proposed timetable for the review, and the statu- 
tory authority of the Attorney General under the General Revenue Sharing Act. 
We also suggest that the chief executive might wish to appoint a liaison to facili- 
tate the review and minimize disruption of normal business routine; and we 
ask that a line item budget be available for review showing the specific areas in 
which revenue sharing monies have been obligated or allocated. On-site inter- 
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views are conducted with relevant municipal officials and employees and minority 
Interest groups and leaders. Relevant documents are also requested for analysis 
and on-site lnsi>ection of physical facilities is customary. Where apparent viola- 
tions of section 122(a) emerge, letters may be sent to municipalities to correct 
the violations in situations where the violations are minor. Where violations are 
major, a memorandum is forwarded to the Assistant Attorney General recom- 
mending legal action. Referral to the Otiice of Revenue Sharing of apparent 
yiolations is also an available option. 

(&) How many compliance reviews have been romlucted by the Justice Dcpart- 
nwntf Whej-e? How many and- vhich of those rcr/ciot were conducted by the 
Offlco of Revenue Sharing and Justice? 

The Federal Programs .Section has undertaken forty-four civil riglits com- 
pliance reviews of Revenue Sharing reciitients. Twenty-six of these reviews were 
conducted under the Attorney General's independent authority, and eighteen 
were initiated at the request of the OiBce of Revenue Sharing: 

LIST OP BECIPIENTS BEVIEWED UNDER INDEPENDENT AUTHORITY 

1. Clmrleston, S.C. 14. l/cxington, Ky. 
2. Chattanooga. Tenn. 15. Ijuredo, Tex. ^ . . 
3. Chesapeake, Va. Ifi. McAUen. Tex. 
4. Columbus, Ohio. 17. Monroe, La. 
5. Corpus Christi, Tex. IS. Omaha, Xebr. "^ 
6. Folkston, Ga. 19. Pasadena. Calif. • '   • 
7. Fresno, Calif. 20. Ponipano Heach, Fla. 
8. Ft. Lauderdale, Fla. 21. Portsmouth. Va. 
9. Greenville. S.C. 22. Racine. Wis. 
10. Harlingen, Tex. 23. San Iternardino, Calif. 
11. Lackawanna, X.Y. 24. Stamfnrd, Conn. 
12. La Feria, Tex. 25. Tallahassee. Fhi. 
13. Las Cruces, N. Mex. 26. Winston-Salem, N.C. 

JOINT   REVIEWS   WITH   0B8 

27. Baker, La. 36. Kansas City, Mo. 
28. Baton Rouge. La. 37. Long Beach. Calif. 
29. Calhoun County, Tex. 38. Los Angeles County, Calif. 
30. Cleveland, Ohio 39. McMuUen County,"Tex. '    ,' 
31. Commerce, Calif. 40. Morgan City, La. 
32. Downey, Calif. 41. New Orleans, La. 
33. Glendale, Calif. 42. Riverside County, Calif. 
34. Jefferson Parish, La. 43. San Bernardino County, Calif. 
35. Jim Hogg County, Tex. 44. Ventura County, Calif. 

c. Does the Dcimrtment have a procedure for the making of staff rccomm^nda- 
iions by attorneys or staff members who have conducted such reviews? 

Yes. 
d. // so, how many recommendations have been made that actions be filed 

ngiiiiixt a recipient jurisdiction f Please describe each such recommendation, 
the jurisdiction involved, and the final Department action in each case. 

Two recommendations have been made that suit be filed against recipients. 
The first recommendation resulted in United States v. The City of Tallahassee, 
Florida. TCA 74-209 filed December 13,1974. 

Tlie .second recommendation is pending within the Department. It would he 
inappropriate to disclose the identity of the recipient involved prior to suit. 

e. What action has been taken on recomendations made by Justice to ORS 
for those reviews which were conducted jointly by the ttco agencies? 

The status of the eighteen reviews conducted by the Civil Rights Division for 
the Otiice of Revenue Sharing is that fifteen of the eighteen are under review 
by the Oflice of Revenue Sharing. Three. Kansas City, Missouri. New Orleans, 
Louisiana and Cleveland, Ohio are still in the analysis stage in the Civil Rights 
Pi vision. 
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COMPLAINTS ALLEGING DISCRIMINATION UNDLR THE REVENUE SHARING ACT 

Origin of complaint Nature of complaint Department action Current status 

1. Alamance County,      Discrimination in use of revenue-sharing   Request for more Under Investigation. 
N.C. funds. specific information 

from complainant 
2. Bay St Louis, Miss do  Referred to ORS As of Sept. 22,1975 

in analysis. 
3. Beverly Hills, Calif... Discrimination in organization of revenue do  As of Aug 31,197s, 

siiaring funded senior citizens' center. 30-letter sent. 
4. Bowling Green, Ky... Discrimination in city employment in jail   Referred to ORS/under   Under investigation by 

facilities. investigation by ORS and Depart- 
public accom- ment of Justice, 
modation and 
facilities. 

5. Charleston, S.C Discrimination in city employment  Became part of general  Under review. 
compliance review 
of city. 

6. Colquitt County, Ga.. Discrimination in use of revenue-sharing   Under investigation  Under investigation. 
funds. 

7. Contra Costa County,   Complaint that blaclis underrepresented on   Referred to ORS As of Aug. 31,1975, 
Calif.                        jury panels/discrimination in location of review completed, 

proposed jail. 
t. Coral Gables, Fla Women not included in decisions regarding Under investigation  Under investigation. 

allocation of revenue-sharing funds. 
9. Crittenden County,     Denial of minority participation in decision- Referred to ORS, As of Aug. 31, 1975, i» 

Ark.                         making regarding revenue-sharing pro- LEAA, Department analysis by ORS. 
grams. of Labor and HUD. '•« 

10. Dade County, Ra Discrimination by county school board in Referred to ORS  As of Aug. 31,1975, 
letting contracts. review scheduled. 

11. Denver, Colo Discrimination in use of revenue sharing by  
fire department. 

12. Folkston, Ga Discrimination in provision of sewer and   Became part of general Under investigation. 
water services. compliance review. 

13. Gibsland, La Misuse of revenue-sharing funds in pur-   Referred to ORS Closed. 
ciiase of firetruck. 

14. Jacksonville, Fla Discrimination in use of revenue-sharing    do  Under invesligation. 
funds in recreation services. 

15. Do  Discrimination in use of revenue-sharing do  ORS Investigation. 
funds. 

16. Lake County, Ind Discrimination in city council's refusal to do Asof Aug. 31,1975, let- 
allocate    revenue-sharing    funds    for ter of noncompliance. 
coroner's   morgue   and   administrative 
facilities. 

17. Lake County, Ohio... Discrimination in use of revenue-sharing do Asof Aug. 31,1975, 
funds. review completed. 

18. Mammoth Springs do  do Asof SepL22,1975, 
Ark. under investigation. 

19.'New Orleans, La Discrimination   in   letting   contracts   for   Advised complainant     Closed. 
Super Dome. that Department 

found no revenue 
funds allocated in 
construction of 
Super Dome. 

20. Osceola, Ark Discrimination in programs funded through   Referred or ORS  As of Aug. 31,1975, 
revenue sharing. in analysis. 

21. Pachuta,Miss Tennis and basketball courts built with   None Tennis and basketball 
revenue-sharing funds closed in evening courts reopened, 
when blacks used them. 

22. Pompano Beach, Fla. Discrimination in use of revenue-sharing   Became part of general Under investigation. 
funds. compliance review. 

23. Portland, Maine Complainant dismissed from his job with   Letter to complainant     Closed. 
private employer. advising Department 

has no authority to 
investigate. 

24. Portland, Oreg Discrimination in operations of public parks.. Referred to ORS and       Under Investigation. 
Department of 
Interior. 

25. Racine and Kenosha,   Discrimination in employment by police   General compliance        Under review/awaiting 
Wts. and fire departments. review conducted. city's implementation 

of affirmative action 
plan. 

26. Rolling Fork, Miss... City's refusal to permit blacks access to   Referred to ORS City now allows 
municipal records. access—Closed. 

27. San Carols Apache     Misuse of revenue-sharing funds do  Under investigation. 
Reservation. Ariz. 

28. Sandersville, Ga Allegation sewers not provided to black   Under investigation         Do. 
citizens. 

29. San Jose, Calif Discrimination in city employment and in   Referred to ORS and      LEAA investigating. 
use of revenue-sharing and LEAA funds.       LEAA. 

30. SL Petersburg, Fla... Misuseofrevenue-sharingfunds  Request to complainant  Under review. 
for specitic informa- 
tion for response. 

31. Stuttgart, Ark Discrimination in use of revenue-sharing   Referred to ORS Asof Sept 22,1975, 
funds. under investigation. 
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Question 6: How many staff members does the Department have who work 
exclusively on civil rights enforcement under revenue sharing f Mow many staff 
members engage in such activity on a part-time basis f 

The Civil Rights Division has no i)ersonnel exclusively assigned to or engaged 
in civil rights enforcement of the General Revenue Sharing Act- Within the Fed- 
eral Programs Section of the Division seven in-sei-vice attorneys and two research 
analysts have participated in worlc related to revenue sharing compliance 
reviews. 

Question 7: M'ithin the Federal Programs Section, does the Department have 
a Revenue Sharing section or unit? If not, has the Department ever had such a 
revenue sharing unit? 

No. The Section has not had a formally constituted "revenue sharing unit" es- 
tablished by the Division, although an informal unit was operational at one time 
with a senior line attorney acting in a suiiervisory capacity. 

Question 8: Is there any arrangement for regular or periodic meetings between 
the Department and the Office of Revenue Sharing on civil rights enforcement 
under the Act? If not, has the Department ever attempted to bring about such an 
arrangement? 

There are no regular meetings between Justice and ORS personnel although in- 
dividual meetings and conferences are held on a periodic basis as the need 
arises. 

Question 9: Does the Department consider the Office of Revenue Sharing to be 
a Title VI agency within the terms of Executive Order ineJft 

Technically, no; practically, yes. The Order expressly applies only to federal 
agendes administering programs of assistance covered by Title VI of the Civil 
Eights Act of 1964, 42 U.S.C. 2000d, ct seq. VkTiile we recognize that Treasury 
does not consider the Office of Revenue Sharing to be a Title VI agency as aueh, 
we believe that it Is clearly within the spirit of Executive Order 117ft4 to have OBS 
be subject to Its provisions. The imderlying puri)o.se of the Order was to vest 
In the Attorney General central authority for coordinating the Implementation of 
federal civil rights responsibilities attached to federal financial assistance. In 
large part section 122 of the General Revenue Sharing Act simply tracks the- 
language of Title VI; the remedial provisions of Title VI are Incorporated by 
reference In section 122(b) of the Act; general revenue sharing funds may be uti- 
lized in programs and activities under categorical grant programs covered ex- 
pressly by Title VI; the Attorney General exercises concurrent authority with 
the Secretary in enforcing section 122(a). All of the foregoing factors suggest the 
propriety of construing the Order to cover the operations of the Office of Revenue 
Sharing. It is our understanding that Treasury shares this view. 

Question 10: What types of civil rights enforcement assista^ee and oversight, 
involvin-g the Office of Revenue Sharing, has the Justice Department achieved 
under Executive Order 11764 f 

The Department has been resjwnsive to the requests of ORS for assistance in 
conducting certain compliance reviews. The Department has also provided as- 
sistance to ORS with respect to the proposed rulemaking and renewal legislation. 
However, no review of the ORS civil rights enforcement program has been un- 
dertaken by the Department under Executive Order 11764. • 

Question 11: Are there any draft Title VI regulation which the Department 
is considering for issuance pursuant to Executive Order in64T If so, please in- 
clude in your response a copy of such draft regulations. 

Although the Division has under consideration a comprehensive set of Attor- 
ney General draft regulations under the Executive Order, It would be Inappro- 
priate to provide a copy of the regulations to the Subcommittee prior to Depart- 
mental clearance. Generally, tlie regulations cover the following items: Title VI 
guidelines, public dissemination of Title VI information, data collection, proce- 
dures to determine compliance, complaint procedures, employment practices 
covered l)y Title VI, equal opportunity plans, compliance responsibilities of state 
agencies in operating continuing programs, methods of resolving noncompllance, 
coordination among federal agencies and the Department, interagency coopera- 
tion and delegations of Title VI respon8it)ilities, and federal agency staffing re- 
quirements. If approved, the regulations will be publislied in the Federal Regi.s- 
ter as proposed rulemaking. 

Question 12: M'hat types of civil rights coordination efforts have taken place 
between the Department and the Office of Revenue Sharing? 

See answers to questions 4(b) and 10. 
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a. Please provide a copy of the proposed, coordination agreement 'between Jun- 
tice nnd the Office of Revenue Sharing. Why has this proposed agreement iecn 
pending and unsigned for more than 18 nionthsf 

A copy of the Memoranclum of Understanding between the Civil Rights Divi- 
sion ami the Oflice of Revenue Sharing is attached. Initially, the Compliance 
Klvision within ORS expressed tlie desire to establish a functional relationship 
wilh Justice on an ad hoc liasis before executing a formal memorandum. Subse- 
(lucntly. nio.sl of tlie procedural components of the Memorandum became opera- 
tional thereby, in our view, eliminating any urgency with respect to a formally 
executwl document. 

li. Have the tico agencies agreed upon what constitutes compliance so that ' 
thrre is a uniform standard for compliance for recipient jurisdictionsf 

Xo. Detenninations of compliance dei)end upon the facts of each case. Uniform 
standards should, of course, l» applied by Treasury and Justice in remedying 
identifiable di-scriminntion. 

v.Hare the tico agencies agreed upon standards which icill lead to the Office 
of Revenue Sharinf/'s referral of a case to th-e Justify Department f 

Xo. Tlie special facts of eacli case will determine whether a matter should be 
handled through the administrative or judicial route. Tlie Memorandum of Un- 
derstanding specifies notification of proposed law suits or admini.slrative hearings ' 
tlius laying the basis for consultation, if appropriate. 

Question 13: Because of the high degree of fungilAHty of revenue sharing 
dollars and the ease icith which recipient jurisdictions can allocate such dollars ' 
to nondiscriminating activities and use ''freed-up" funds for discriminatin-g ac- 
tivities, Elmer Staats. the VomptroUcr General of the United States, has sug- 
gested that all activities of a recipietit. not just "funded" activities, be subject 
to revieiv for purposes of compliance with laws against discrimination. What is ' 
the Justice Department's opinion regarding this proposal? 

We do not favor the proi)osal of the Comptroller General on policy and practi- 
cal grounds. 

Mr. Staats' proposal would clothe the federal government—for the first time— 
with authority to enforce tlie constitutional requirement of nondiscrimination 
in all the activities of governmental units receiving revenue sharing funds by 
way of administrative fund cutoff and civil injunctive proceedings by the At- 
torney General. This extraordinary extension of the federal jurisdiction over the 
operations of state and local governments is based on tlie reasonable contention 
that revenue sharing monies are fungible. Yet the .^lame argument may be made 
with respect to federal grants-in-aid to state and local governments despite the 
legal restrictions placed on the use of such grants. Tlie Infusion of federal money 
into state and local governments under any federal assistance program may ser\'e 
to. free local funds for other uses. Under Title VI of the CHvil Rights Act of 
19&4, 42 U.S.C. 2000d et seq., however. Congress determined that, nt least with ' 
respect to invoking administrative sanctions for noncompliance, a federal agen- 
cy's jurisdiction was limited to the program or part thereof in which tJie non- 
compliance was found (42 U.S.C. 2000d-l). Section 322(b) authorizes tlie 
Secretary to exercise the iiowers and functions of Title VI in dealing with un- 
yielding •oncompliance and his jurisdiction is, accordingly, limited to the pro- 
gram or imrt thereof in wliich the noncompliance is found. We .see no compelling 
rea.son under the revenue sharing legislation to abandon the limitations estah- 
li.shed under Title VI for exercising federal jurisdiction. The available evidence 
indicates that recipient governments do not place revenue sharing funds in 
"safe" programs (i.e., those without civil rights dimensions) and funnel only 
local monies into municiijal i)rograms more susceptible to civil rights problems. 

Secondly, with respect to employment discrimination, Ck>ngress has determined 
in the Equal Employment Opr>ortunity Amendments of 1972 to Title VII of the 
Civil Rights Act of 1964, 42 U.S.C. 2000e et seq. that the focal point for federal 
enforcement of Title VII with respect to nonfederal public agencies shall be 
vested in the Equal Employment Opportunity Commission and the Department 
of Justice. It may be open to question whether the federal enforcement effort 
with respect to eliminating employment discrimination in public agencies is well 
served liy diffusing responsibility tlirough the expanded coverage contemplated 
by Mr. Staats with the iwssible attendant problems of overlap and inconsistent 
implementation. Possible overlap would often include services since local serv- 
ices are frequently recipients of grant-in-aid programs (e.g., health, welfare) 
and thus fall within the primary responsibility of federal agencies enforcing 
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Title VI. Finally, such an expanded role for the federal government would be 
difficult and, iierhaps, imiM>ssible to enforce due to inadequate staff levels. 

In the event Congress believes it appropriate to clotJie an agency of the fed- 
eral government with general powers to enforce the Fourteenth Amendment, It 
may be appropriate to consider such legislation in a separate bill. 

Question 14: On March St), 197J, Axsietant Attorney General J. Stanley Pot- 
tinijer wrote to Mr. Graham W. Watt, then Director of the Office of Revenue 
i<haring, suggesting that the regulations of the Office of Revenue Sharing should 
contain a provision vcrmitting deferral of payments pending a hearing, such as 
that exercijied by uj/encirs under Title VI. In tli-e Federal Register of Jul/y 2^, 
JSns ( Vol. Jfl), A'o. l-'hi. p. SUitlT) the Office of Revenue Sharini/ has issued a Notice 
of Proposed Rule Making pntviding for the immediate mlhhoUling of iiayments, 
under certain circumstances, once a Federal court has found a violation of Sec- 
tion 122. In view of the fact that the Justice Department has suggested deferral 
pending a hearing, what are the Department's views on the regulations (ol.o9 
(C-)) proposed by the Office of Revenue Sharing f 

In resiwnse to the notice of the Treasury Department's initial propo.sed rule 
making under the General Revenue Sharing Act, we sent a letter to Mr. Watt 
on March 30, 1973 suggesting, among other things, the following: A provision in 
Section 51.32(f)(1) allowing the Secretary to initiate enforcement proceedings 
in ca.se of threatened noncomi>liance. as well as past or present uoncompliance, 
may be helpful. Such a jirovision is standard in Title VI regulations. A pro- 
vision i)ermitting deferral of payments jiending a hearing such as that exer- 
cised by agencies under Title VI, may lie appropriate. Such a deferral need not 
constitute a forfeiture, and may be made subject to the tyjie of limitations im- 
posed on the Conimis.si()ner of Education under Title VI, 42 I7.S.C. 20(H)d-.1. 

While we suggested in imr letter that Treasury consider the application of 
deferral authority to Section 122(1)), the extent to which deferral can be appro- 
priately used under the Act is not clear. The Office of Uevenue Sharing has 
H<-knowledged its authority to exercise deferral authority under certain circum- 
stances. On .7nne 6, IStT.'i the Office of Revenue Sharing Lssued Technical Memo- 
randum No. 7.5-4 to state and local governments receiving revenue sharing funds 
(copy attached). The Memorandum was issued inirsuant to section 51.10(b) of 
the general revenue .sharing regulations (reciuiring the submission of satisfac- 
tory assurances of program and civil rights compliance) specifying that in the 
absence of receiving a satisfactory assurance from a recipient (against which 
there is an unresolved violation determination) that revenue sharing monies will 
be used in conformit.v with the Act. the recipient will not receive its entitlement 
for the forthcoming entitlement period (one year) until a satisfactory assurance 
is submitted. 

Deferral, however, is not authorized by the Memorandum with respect to pay- 
ments made during an entitlement iieriod. This limitation appears correct since 
the deferral authority under Title VI is ordinarily appropriate only with respect 
to new programs or activities rather than to continuing assistance programs 
where tlie funds are due and payable.' It may be argued that revenue sharing is 
a continuing program of assistance which makes deferral inappropriate once an 
entitlement period begins. That is the position of the Secretary of the Trea.sury. 
Whatever position one takes regarding whether or to what extent the Secretary 
has authority to defer revenue sharing funding, it is clear that the exerci.se of 
such authority is within the administrative discretion of the Secretary. 

Treas\iry's projiosed regulation ."il.oJXc) provides tlie Secretary with discre- 
tiimary authority to withhold the payment of entitlement funds to a recipient— 
pending the entr.v of afflnnative action order by a federal court—where the 
TM-ipient has been ad.iudicated to have violated the nondiscrimination provision 
of the General Revenue Sharing Act. In such a ccmtext "withholding" is in the 
nature of a sanction and. accordingly, different in concept and purpose than "de- 
ferral." The proposed regulation has .siune judicial support. In Robinson v. 
Shnlts. C.A. No. 74-248 (D.C.D.C. Order of December IS. 1974) the court ordered 
the Treasury defendants to withhold all further payments to the City of Chicago 

1 "In some Instances ... It Is leenlly permissible temporarily to defer action on an 
annllcatlnn for assistance, pendlnc Initiation and completion of section fi02 procedures— 
inchuUnc attempts to secure voluntary compliance witli Title VI. Normally, this course 
of action Is appropriate only with respect to applications for noncontlnulnjt assistance or 
'"Itlnl apnllcatlons for proRranis of continnlne assistance. It Is not available where 
Federal financial assistance Is due and payable pursuant to a nrevlouslv approved 
B'mllcntlon " Attnrnm General Ouidelinet for the Enforcement of Title VI, Civil Rights 
Act of IS6i, 28 CFR 50.3. 

62-.'!.'!l—75 1."} 
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until the City was made subject to a 3iial court order in United States v. CUii of 
Chicago, C.A. No. 73 C 2080 (X.D. 111.) iiiui Treasury determined that the City 
defendants had effectively implemented tlie terms of the order. The court in 
City of Chicago had, on November 7. 1974. held that certain employment prac- 
tices of the Chicago Police Department were prima facie racially and sexually 
discriminatory and preliminarily enjoined the City from continuing such prac- 
tices. Robinson v. Shultz was transferred to the Northern District for Illinois 
on January 16, l!)7.'j and was consolidated with City of Chicago as Robinson v. 
Simon, C.A. No. 75 C 79 (N.D. 111.). On April 21, 1975 the court in Robinson 
denietl the City's motion to modify the District of Columbia court's order of 
December 18 on the basis that the City had not remedied the discrirainntinn 
found to be present by the court in its findings of November 7.1974. 

Question 15: In light of the extensive and well-dooumented nature of sex dis- 
crimination in the emijloyment practices of many state and local agencies irhich 
are major revenue sharing recipients, how many of your employment cases h'ire 
included sex bias allrgationsf Have there been any cases based primarily on 
sex bias allegations? Why have sex bias allegations received a secondary treat- 
ment in the past, and will more attention be given to this area in the futuref 

Seventeen employment cases have included sex bias allegations. Five of tlio.se 
eases were based exclusively on sex discrimination. The Civil Rights Division is 
presently engaged in a review of its sex discrimination enforcement program 
with a view toward determining whether it should be expanded. 

MEMOBA-NDUM OF UNDERSTANDING BETWEEN THE OFFICE OF REVENUE SH.\RINO, 
DEPARTMENT OF THE TREASURY AND CIVIL RIGHTS DIVISION, DEPARTMENT OF 
JUSTICE REOAEDINO COORDINATION IN THE ENFORCEMENT OF THE NONDISCRIMI- 
NATioN PROVISION OP SECTION 122 OF THE STATE AND LOCAL FISCAL ASSISTANCE 
ACT OF 1972 

The Office of Revenue Sharing K)RS), Department of the Treasury, and the 
Civil Rights Division (CRD), Department of Justice, agree to the following 
coordination procedures in order to avoid inconsistoncv and duplicition of effort, 
in implementing their concurrent responsibilities under Section 122 of the State 
and Local Fiscal Assistance Act of 1972,31 U.S.C. 1242. 

1. CITIZEN COMPLAINTS AND COMPLAINT INVESTIGATIONS 

ORS and CRD agree to exchange complaints which allege violations of the 
Act on a timely basis. The basic purpose of the exchange is informational and 
ordinarily responsibility for acting on the complaint shall lie with the recipient. 
Where ORS or CRD is already acting on the substance of the complaint (e.g.. 
field investigation or contact with subject public agency)—either through receipt 
of a prior complaint or as the result of a routine inve.stigatlon or otherwise—that 
Department shall continue to exercise juri.sdiction over the matter, but will i)eri- 
odically advise the other Department of developments. Under snoli circumstances, 
ORS and CRD will consult as to the proper disposition of the matter once the 
investigation is completed. 

Where a complaint is sent to both ORS and CRD. the matter of jurisdiction 
will be decided by them on the basis of factors including availability of re- 
sources, presentation of unique legal and factual Issues (Including patterns 
and practices of dLserimination), and allegations of specific types of 
di.scrimination. 

2. ROUTINE COMPLIANCE REVIEWS 

ORS and CRD agree to notify each other of scheduled civil rights compliance 
reviews conducted under their respective .statutor.v authority pursuant to tlie 
Act: such exchange of information shall be extended to full investigations 
conducted by the CRD under Title VII of the Civil Rights Act of 19r>4. 42 I'.S.C. 
2000e. et seo. (as amended by the Equal Employment Opportunity Act of 1972 
[Pub. L 92-2611). Where ORS or CRD has already scheduled a "puWic agency 
for review the other Department will refrain from independent .T-tion (except 
for routine financial audits by ORS as part of its programmatic compliance 
reviews). 

Where an ORS investigation indicates a possible pattern or practice of em- 
ployment discrimination or presents unique legal i.ssues. ORS will notify the 
CRD. 
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It is understood by the parties to tliis agreement that agencies found in 
compliance by ORS under Section 122 or by CRD under Title VII Individually, 
shall be Informed that such finding of compliance by the individual agency 
shall not preclude a review or Investigation and a finding of cause under alter- 
native statutes unless pursued in the manner indicated under other specific pro- 
visions of this agreement. 

3.   GENERAL 

a. At the written request of CRD and subject to the availal)ility of maniiower, 
ORS will schedule for financial audit those public agencies designated li.v CRD 
for complaint investigation or compliance review where a detailed analysis 
of how revenue sliaring funds are used is necessary. ORS will furnish copies of 
planned and actual use reports of recipients requested by the CRD. ORS and 
CRD will provide acce.ss to their re.siKH,'tive files and records pertinent to their 
Joint responsibilities under the Act. It is understood that these records and 
files are to be examined and will l)e kept confidential by each Department under 
the terms and conditions that apply to the emiiloyees of each agency. 

b. Where an investigation conducted l)y CRD indicates civil rights violations 
prohibited by Section 122 of the Act as well as Title VII, such violation shall be 
.set forth in notice letters to noncomplying recipients and resolved by consent 
orders. A copy of such notice letters shall be forwarded to ORS. 

c. Existing civil actions brought against public employers under Title VII 
shall be amended, where appropriate and in the discretion of the CRD. to 
Include an allegation of a violation of Section 122(a) of the Act and its Imple- 
menting regulations. ORS, if requested, may assist the CRD on a case by 
case ba.sis in attempting to re.solve these .suits b.v con.sent decree. 

d. Each Dejiartnient shall inform the other of propo.sed judicial or admin- 
istrative actifm under the Act. In instances where joint investigations were 
initiated prior to this agreement or where ORS and CRD pursue joint investi- 
gations under Section 122 and Title VII—I>etters of Determination and Notice 
Letters if cause is found will be coordinated with the public being informed 
that: (i) efforts at resolution are the ji>iiit efforts of ORS and CRD: (ii) resolu- 
tion will be in tlie form of a court order (consent or adjudicated) to eradicate 
both Section 122 and Title VII violations; and (iii) both agencies will have 
responsibilit.v for monitoring compliance. 

This Memorandum of tlnderstandng shall continue in effect until the De- 
partments determine that this Memorandum, or a section thereof, should be 
amended or terminated. 

JOHN K. PARKER, 
Acfing Director, 

Otficr 0/ Revenue S?harin/j. 
Department of the Treiisurii. 

.T. STANLEY POTTINOEB, 
Assistant A tfortiey General, 

Civil Rights Division, 
Department of Justice. 

Mr. DKMI'PEY. T wonder if I may be permitted a few extemi)oriUieous 
remarks primarily based on my presence yesterday at the testimony 
of Under Secretary Schmidts. 

Witli the permission of the chairman and the members of the com- 
mittee, I woidd like to avert to the message of President Nixon on 
February 4. 1971, which accompanied the administration's revenue 
sharin/T bill presented to both Houses. The President said in part in 
that message: 

In my state of the Union message, T emphasized that these revenue sharing 
proposals would include the safeguards against discrimination that accompany 
all other Fe<leral funds allocated to the States. 

The legislation I am recommending, provides these safeguards. 

Then he sets forth the specific provision of section 122(a). He fol- 
lows by saying: 
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The Secretary of tlie Treasury would be empowered to enforce this provision. 
If he found a violation and was unalile to gain voluntary compliance, he could 
then call on the Attorney General to seek appropriate relief in the Federal courts 
or he could institute administrative proceedings under title VI of the Civil Rights 
Act of 1!K>4 leading to a cutoff of Federal funds. 

The Federal Government has a well-defined moral and constitutional obliga- 
ti<m to insure fairness for every citizen whenever Federal tax dollars are spent. 
T'nder this legislation, the Federal Government would continue to meet that re- 
siKmsibility. 

AVPII, it is 4 years from that date, and wc are meeting here today to 
consider whether the executive branch of the Federal Government 
has in fact met tliat moral and constitutional responsibility. The com- 
mittee has before it a numlx>r of very intelligent and informed docu- 
ments assessing the Federal implementation of the General Revenue 
Sharing Act civil rights provisions. 

I refer most specifically to the report of the Civil Rights Commis- 
sion, the report of the National Science Foundation, the Comptroller 
(Teneral's report, and several others. They all come to the basic conclu- 
sion that the Federal implementation of the civil rights provisions of 
general revenue siiaring is deficient in many imixn-tant respect. 

Yesterday, Under Secretaiy Schmults acknowledgexi certain de- 
ficiencies with respect to the operations of the Department of the 
Treasurj' with respect to implementing its statutory obligations. 

It seems to me this was the only sensil)]e course to take. But I think 
we should go beyond simply acknowledging what the existing facts 
are and ascertain why they are as they are and what we ought to do in 
order to remedy the current problems with respect to implementing 
these responsibilities. 

I would like to advert very briefly to what Chairman Flamming 
said in his testimony before the subcommittee. He said it is not suf- 
ficient for a Federal agency to be complaint oriented. That is not the 
best way to implement civil rights responsibilities. An agency must 
have an ongoing compliance program which includes self-generated 
routine compliance reviews so that it can intelligently and adequately 
monitor title VI compliance with the Federal assistance programs it 
monitors. 

I tliink that is correct. But what are we talking about? What are 
these critical reports focusing on? They are focusing on an agency 
that has at present five civil rights compliance officers attempting to 
enforce a midtibillion-dollar program having approximately 38,000 
recipients. 

Seci-etary Schmults said Ti-easury is about to add five additional 
people, and they will use some auditors, perhaps with training, to 
as-sist in the title VI implementation effort. Now, it seems to me un- 
realistic to expect the Department of the Treasury to undertake rou- 
tine compliance reviews of any of its recipients, plus undertaking 
appiopriate investigation of the variety of complaints it receives with 
tlie kind of staffing it now has. 

I am fully cognizant of the interest in maintaining appropriate 
limits to Fexrleral agency budget, but at the same time it seems to me— 
and I could not agree with Chairman Flemming more—that civil 
rights must have the highest priority with respect to assessing where 
Federal monies should be expended. 
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I would not say that all of the problems we are faced with today 
relate specifically to understaffiiig. That is perhaps too easy to say. 
Federal ajsrencies often make that complaint. But I do think there is a 
certain logic to the conclusion that 10 people cannot do the job. 

Ten people and perliaps twenty people cannot. It seems to me we 
have to look at the program and say wliat can Treasury do with what 
staflSng it has and assess it on that basis. I would like to further men- 
tion that the Department of Justice fully supports the Department of 
Treasury's view with respect to its deferral authority and with respect 
to the views it takes as to withholding Federal funds in the context 
of ongoing litigation. 

I tliink these are some of the most important issues that we can dis- 
cuss today. I hope we will get into these very serious policy issues, 
the relationship of title VI with section 122 and the differences between 
tliese statutes, and the reasons for different remedies in revenue sharing 
and title VI. 

With that, I apologize for this lengthy statement, but I hope we will 
be able to get into these areas, Mr. Chairman. 

Mr. EDWARDS. Thank you, Mr. Dempsey. 
Mr. Drinan ? 
Mr. DRINAN. Thank you, Mr. Chairman and Mr. Dempsey. I took 

notes of the statement we don't have. Are you speaking for the admin- 
istration when you say that civil rights have to take top priority? 
Are you speaking for Mr. Pottinger or Mr. Levy? Can we quote you as 
being binding on them. 

Mr. DEMPSEY. T am speaking for myself. 
Mr. DRINAN. You are not spealving for the Department of Justice ? 

TheAT sent someone who can't speak for the Department of Justice? 
Mr. DEMPSEV. We have to face the facts  
Mr. DRINAN. We have a lot of things to do. I have three other hear- 

ings that I should be at. 
Mr. BUTLER. Maybe if you let the gentleman answer the question we 

can move on. 
Mr. DRINAN. We want to know what the Department of Justice 

is going to do about title VI and the nondiscrimination section. Have 
you talked with Mr. Pottinger or others? Is this binding on them? 
Can we use this as testimony ? 

Mr. DEMPSEY. Look, Congressman Drinan, Mr. Schmults said yes- 
terday tliat they were under severe staffing constraints and that the 
recommendations for increments with respect to their civil rights 
provisions were not granted by the Congress. 

I am not in a position to say that the requests of the executive— 
of the Department of Treasury were insufficient. Of course not. 'Wliat 
I am saying is tliat those requests have not been granted in full. 

Secondarily, I am saying that we have to analyze what the Depart- 
ment of the Treasuiy is doing with the staffing, the human resources it 
has. That is all I am saying. We should look at programmatic deficien- 
cies in that context. This is also true with respect to the Department of 
Justice. 

Mr. DRINAN. HOW many people at the Department of Justice work 
full time on enforcing civil rights in revenue sharing ? 

Mr. DEMPSEY. We nave no one working full time. 
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Mr. DiuNAN. No one full time at all ? 
Mr. DEMPSEY. NO one working full time. 
]Mr. DRINAN. HOW many people did you Imve originally ? 
Mr. DEMPSEY. We never had anyone working full time. However, a 

major part of our responsibility goes into revenue sharing. I should 
also say that the Employment Section of the Civil Rights Division has 
brought a number of cases in which revenue sharing counts have been 
included in these cases. 

The Education Section would also be involved in the revenue sharing 
effort where revenue sharing moneys are expended in educational pro- 
grams. This would be true of any other section within the Civil Rights 
Division; so while the principal focus for conducting compliance re- 
views pursuant to the Attorney Generars independent autliority under 
section 122 is assigned at the present time within the Federal program 
section, other sections of the Civil Rights Division have tlioso respon- 
sibilities as they come up in their ongoing litigation responsibilities. 

Mr. DRINAN. The Justice Department lias other obligations, too. 
Under Executive Order 117C4, the Justice Department has been as- 
signed the top coordination and leadership role. "Wliat, if anything, 
have you done pursuant to that mandate with regard to revenue 
sharing? 

Mr. DEMPSEY. Congi-essinan Drinan, Assistant Attorney General 
Pottinger, and Graham Watt, the former Director of the Office of 
Revenue Sharing, had some discussion some time ago with respect to 
tlie api^lication of the Executive order to the revenue sharing program. 

Mr. DRINAN. Has anything else happened ? 
Mr. DEMPSEY. If I may. I would like to finish. The Office of Revenue 

Sharing took the view that the Executive order did not cover the rev- 
enue sharing program because revenue sharing was not a title VI pro- 
gram and the Executive order spoke siJecifically only to coordination 
witli respect to title VI of tlie 1964 Civil Rights Act. 

Moi-e recently—as our answer to one of the questions the committee 
has asked indicates—more recently, the Department of Treasni-y has 
taken tlie view that the Executive order does in fact cover the general 
revenue sharing program. We have writt«n to the Depaitment of the 
Treasury and have said that given that situation we want to exercise 
an ONereight responsibility with respect to how the Department of 
Treasury is conducting its civil rights program. 

So. in response, we should say that the Department of Justice has 
not hitherto exercised an oversight responsibility with respect to rev- 
enue shai-ing although we have collaborated very closely with the ORS 
in providing guidance, assisting in renewal legislation, loaning ORS 
Civil Rights Division personnel for the iierformanc* of compliance 
reviews, and the like. 

Now tliat it is clear what the Executive order covers, we will be exer- 
cising those oversight responsibilities. 

Mr. DniNAN. AVlio will be exercising them if no one works full time 
on them ? 

Wlio is in charge? 
^{r. DEMPSEY'. Let me put it this way. We have conducted 44 com- 

pliance reviews pursuant to the Attorney General's authority. Obvi- 
ously, a substiintial amount of time within our section is devoted to 
enforcing the Attorney General's role. I cannot tell you that every 
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attorney or certain attorneys will be working full time on revenue 
sharing—we have other litigation responsibilities and coordinating 
responsibilities under the Executive order. 

Mr. DKIXAN. Mr. Chairman, my time has expired. I hope that there 
will be an opportunity for another round. 

Mr. EDWARDS. Yes; there will be. 
The committee will recess for 10 minutes for a vote on the floor. 
[Voting recess.] 
5lr. EDWARDS. The subcommittee will come to order. I recognize 

Mr. Butler. 
Mr. Bu'iXER. Thank you, Mr. Chairman. I would appreciate very 

nuich if you would tell us about the Boston case. Tell us where it is 
and why—first, do you know anything about tJie Boston case? 

Mr. DEMPSEY. That case is Ijeinjr handled by the Employment Sec- 
tion of the Civil Eights Division. There is a revenue sharing count as I 
understand it, in that action. I think the matter—there has been a deci- 
sion at the district court level and at the appellate court level and I 
think certiorari has been denied by the Supreme Court. 

At no level in that litigation have stay orders been entered holding 
up i-emedying the discrimination. I cannot speak to the specifics of that 
case. 

Mr. BUTLER. I thank you very much. I hope if anybody else asks 
yoii about it. you will plead ignorance. 

1 have no serious quarrels with your testimony. I do think I want 
to clarif}' in my own mind the line that Mr. Drinan was taking w'ith 
leference to the extent to which you are speaking for the Department. 

I guess your answer to that is that you had not cleared your testi- 
mony one way or the other with the Department because you did not 
consider it was necessary. 

Mr. DEMPSEY. I am appearing here at the specific request of this 
committee. Mr. Pottinger was also to appear on behalf of the Attorney 
General. I have talked with Mr. Pottinger with respect to the testi- 
mony I am to give heie to<lay in answer to some of the questions that 
the committee had and that we respondexi to in written fonn and any 
other questions the committee may ask. 

In my own mind, and I am sure this is Mr. Pottinger's view, that 
anything I say here today, unless I qualify it otherwise, would repre- 
sent the position of the Department of Justice. 

Mr. Bt TLKR. That satisfies me. Basically the view I got from you was 
it is a little bit unfair to be critical of the Office of Revenue Sharing if 
they have only got an extra five people with this large a responsibility. 

^fr. DEMPSEY. Absolutely. 
Mr. BDTLER. If they are falling short of what some people consider 

its responsibility, it is an appropriations and staffing problem and not 
principally a problem of legislation. 

Mr. DEMPSEY*. That is correct. 
Mr. EDWARDS. YOU have indicated in resi^onse to the subcommittee's 

questions that the Justice Department has received 31 complaints 
alleging discrimination under the Revenue Sharing Act. 

Some of the cases the Justice Department is still investigating. 
Others have been referred to ORS. On what basis does the Justice De- 
partment det«rmine whether a complaint should be investigated by 
Itself or by ORS? 
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Mr. DEMPSEY. Con^-essman, we have undertaken to refer complaints 
on the following bases: One,, when the complaint we receive has con- 
currently been received by the Office of Reveniie Shaiing. Two, where 
the complaint raises not only civil rifjhts alleijations—allej;ations of 
civil rijrhts violations but also alleges progrannnatic violations. 

Three, under certain circumstances we have referred complaints to 
the Office of Revenue Sharing because of budgetary constraints whicli 
would have impeded us from implementing appropriate investigation 
of such complaints. 

Four, oui- principal focus thus far has not been complaint investiga- 
tion but rather to undertake a sv.stenuitic evahiation of revenue 
sharing programs based upon certain objective criteria which we use 
to select certain sites for routine compliance reviews. 

Mr. EDWARDS. I believe you said e^irlier that you have no full time 
professional personnel assigned to revenue sharing enforcement; is 
that correct ? 

jNIr. DEMPSET. That is correct. 
Mr. EDWAIU)S. HOW much has the level of employees working full 

time on revenue sharing decreased over the past year? What did you 
have a j'ear ago or 2 years ago in this area ? 

Mr. DEMPSEY. TO tlie best of my recollection, I think over a year ago 
we may have had a total strength of about 20 attorneys. At the present 
time we have 9 or 10 attorneys in the section. 

We were over strength at that time and we now have an authorized 
strength of 15 attorneys. In addition, however, we have a coordination 
staff whose principal responsibility—they are not attorneys but they 
are professionals—is to act as liaison with title VI offices in the various 
grant agencies. 

Now that the authoritv for oversight of tlie rexenue sharing pro- 
gram has been clarified through agreement between Treasury and the 
Justice Department, it would seem to me an appropriate function of 
our coordinatoi-s would be to institute such ovei-siglit functions rather 
than our attonieys who are principally litigation oriented. 

Mr. EDW'ARDS. Does your section plan to seek more pei-sonnel ? 
Mr. DEMPSEV. NOW that we are under streug-tli. we have been inter- 

viewing attorneys from time to time and I feel we will come up to 
our authorized strength at the appropriate time. 

Mr. EDWAUOS. Has the Justice Department made any eftorts to 
advise the public of its rights under the aiitibias provisions of the 
Kevenue Sharing Act and of the Department's enforcement responsi- 
bilities? 

Mr. DEMPSEY. W^ell, we do, of course—we have participated in and 
have attended a few conventions. We have provided a ))ublication that 
publishes revenue sliaring news with information with respect to the 
Department of Justice's program in implementing the Attorney Gen- 
eral's independent responsibilities. 

We have more recently been contacting public interest groups, the 
Lawyers Committee, the Southern Regional Conference and so on. to 
expand upon and build upon our contacts witli other people so that 
people do know the Attorney General is implementing his responsi- 
bility. 

I think, however, of course more could be done but at the same time 
it has not been a principal responsibility of the Attorney General to 
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publicize his role under any of the other titles of the 1964 Civil Eights 
Act and/or other civil rights legislation. 

1 think there is nothing wrong with it and we try to do what we can. 
Mr. EDWARDS. Except that there has generally been a rather dedi- 

cated enforcement effort made in various areas covered by the 1964 act. 
Mr. DEMPSEY. Well. I think that is so but I think if the implication 

is that thcT-e is not a similar dedication with resix»ct to the General 
lievenue Sharing Act, it would be an incorrect implication. 

Much of the work that we have done thus far indicates that what 
problems exist, at least iji tJie areas we have looked into, exist in the 
area of employment discrimination. "We already have an employment 
section whose principal responsibility—sole responsibility—is to un- 
dertake enforcement of title VII of the 1364 Civil Rights Act. 

There is no reason for us to duplicate the res[)onsibilitics of other 
sections of tlie Civil Rights Division for example, to simply go around 
to various sites and uncover the same sort of problem that our emploj- 
ment section would uncover. 

The principal focus of our efforts has been to attempt to see whether 
there is discrimination in the provision of municipal services in areas 
which are not otherwise covei-ed by F"ederal civil rights law and not 
otherwise handled by other sections of the division. 

Thus far we have found minimal evidence to indicate that there is 
service discrimimition. Xow this is not to say. however, that it does not 
exist. It may be because our site selection criteria are at fault. 

We currently review whether such critei-ia are adequate to give us 
sufficient exposure to various sites in which there may be services 
discrimination. I think the fact that you have not seen a great many 
suits in this area is not due to tlie fact that we have not been attempting 
to vigorously enforce this provision. 

It seems to make no sense to me to duplicate the effort of the division 
in another area. 

Mr. EDWARDS. Thank you. 
Mr. Drinan? 
Mr. DRTNAV. Thank you. Mi-. Chairman. 
I wonder how you would react to the proposition or suggestion made 

by some people the whole civil rights enforcement i-esponsibility imder 
revenue sharing should be transferred to Justice? 

Mr. DEMPSEY. Tiie Department would not find that an appropriate 
transfer of responsilnlity. It seems to us that tlie statute makes it very 
dear that the principal responsibility mider tlie pivsent act lies with 
the agency that has responsibilitv to administer the totality of the 
act. 

We view the Attorney GenpraFs function as merely supplemental to 
that of the Secretary of the Ti-easury. 

There is no reason why the Treasury cannot mount a sufficient effort 
given additional resources, a reasonable effort to implement the 
Secretary's responsibility. I do not think it is a solution to simply 
say that based ui)oii certain evidence that because a sufficient amount 
hiis not been done by one agency, the only solution is transfer it to 
another agency. 

My own view and. I think, that of the Department would be that 
the best thing that can be done is for the Department of Justice and 
the Department of Treasury to collaborate closely to see to it that 
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both agencies implement this civil rights responsibility the best way 
they can, given their resources. 

Mr. DRINAN. On another point that keeps coming up, the Office 
of Revenue Sharing seems to suggest that vigorous efforts by them 
are necessaiy because first local officials are receptive to compliance. 

They suggest that more camiot be done as it would be inconsistent 
with the unique nature of the revenue-sharing program. Would you 
gi ve the views of the Department on that ? 

Mr. DEMPSEY. Well, with respect to the latter question on the unique- 
ness of the pi-ograni, it is a unicjue jirogram Ixwause it was to be and is 
now a thrust of the so-called new federalism program of expending 
Federal mone_vs with minimum strings attached. 

I don't thiiik President Nixon belie\ed and I certainly don't think 
the Department of Justice or for that matter the Depai-tiiient of Treas- 
ury l5clieves tliat that relieves the executive branch of any responsibil- 
ity to firmly and efficiently enforce the civil riglits responsibilities 
which are a paiT of tliat act. 

Mr. DRINAN. Except that for some years, there was that ambiguity 
that now has been clarified. That Justice does have the same super- 
visor}' role over revenue sharing as o\er the other programs. 

Mr. DEMPSEY. But we are dealing with two different questions. The 
first question is how has Justice—or how have Justice and Tieasury 
implemented their independent responsibilities? The second question 
is wliat has Jiistice done to implement its coordination lesponsibility 
over Treasui-y * 

With respect to the firet. it seems to me that the Congress appro- 
priately is considering how effective Justice and T'reasury are in im- 
plementing this i-es]ionsibility. T don't think that T'ndcrseoretary 
Schmults" testimony yesterday indicated that there was any lessen- 
ing of a resj)onsibiiity with respect to civil rights oversight and in- 
vestigative complaints reviews because of the unique nature of the 
program. 

T think my views and the views of the Department of Justice are 
consistent with his views on that. .\R far as the ambiguity aliout 
the coordination responsibility, there was not any ambiguity. There 
was basic disagreement. It was a judgment that I made at the time— 
of course, T am subject to criticism for it. perhaps—is that if we did not 
have a coordination responsibility, under the executive order we could, 
nonetheless, be responsive to the Department of Treasurv in the man- 
ner we liave been. We have been tliere to assist them as they saw fit to 
use us. Rut in terms of weijrhin.fr in with yet one more report on evalu- 
ating how the Department of the Treasury was implementinij its 
res])onsibility, that seemed to me to l)e a dunlication of effort since it 
alreadv has been done bv otlier Federal ardencies and private authoi-s. 

Our best effort, T felt, could be made in implementing the At- 
torney General's independent responsibility. Now it seems to me that 
since the re]iorts are in. that Treasury itself is reevaluating its posi- 
tion and evaluating the quality and quantity of its enforcement at 
this starve. 

The Department of Justice has a sicfnificant role to play and it is 
one we intend to plav. On October 8. Mr. Pottinger wrote to Mr. 
Solimnlts indicatinjT his pleasure that Treasury now was in accord 
with the Department  »f Justice's view with respect to our oveT'sight 
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responsibility. Accordingly, Mr. Pottinger requested that we col- 
laborate closely in effecting changes as they may be required and 
expressed his own concern that it would to important for both Depart- 
ments to maintain consistent standards of implementation so that 
the Federal Government would speak with one voice in terms of im- 
plementing compliance responsibilities. 

Mr. DRIXAN. On that question of the consistent standards of com- 
pliance, it is my understandin<r that for some 18 months the Depart- 
ment has been preparing appropriate investigatory standards under 
title VI. Is there any date when tliey might be available ? 

Mr. DKMPSEY. Congressman Drinan, these i)roposed standards have 
l)een under n'\'iew for some time and Mr. Pottinger is goiaig to submit 
them to the Attorney (ireneral in a few weeks. I wonder if I might 
explain tiie delay with respect to implementing those standards. They 
are very complete and they assume a role for the Attorney General 
not only with respect to revenue sharing but also with respect to 
title VL 

Tlie l^asic question the.se standards address is whetlier the Attorney 
General has a directorial responsibility under the Executive order or 
sometliiug less, something one would call a coordination responsibility. 
Chairman Flemming Sisid lie thought that the Executive order gave 
the Attorney General the greater authority and that it was his view 
that it was essential for the Federal Government to have one focal point 
in wliich dilection for title VI enforcement could Ix^, vested or lie. 

Without question, I can say that the Department of Justice agrees 
with that view. The point is where should that centi'al dii-ection logi- 
cally lie? This is a long way around i-esponding to your question. Init 
we are not only considei-ing the proposed standa.i-ds, but what they im- 
ply wliich is a considerable ainoimt. 

That is one of the reasons we have taken a great deal of time to de- 
liberate. But I think we will have a conclusion with respect to tliose 
deliberations in a very short time. 

.Mr. DRIXAX. Thank you very much. My time has expired. 
^fr. EnwARDs. Mr. Badillo. 
Mr. BADILLO. YOU testified that the Justice Department has an em- 

ployment section and an education section, ^y\\\ hasn't the Justice De- 
partment set up a revenue sharing section, in view of the fact that 
there are 30,000 jurisdictions and many billions of dollars involved? 

Mr. DEMPSEY. That is an entirely appropriate question and at the 
risk of repeating something I said I believe during your absence. Con- 
gressman, what we have found in the course of our routine compli- 
ance reviews is that the problems which appear to exist in the main 
a]>pcar to be employment problems. 

Of course this is common knowledge that there is substantial em- 
ployment discrimination for a variety of reasons. liut we ha\e an 
employment section and we do not want to duplicate the efforts of that 
section. The division has certain priority .standards hy which we seek 
to maximize  

Mr. BAOILLO. HOW many compliance reviews have you made? Isn't 
it something like 30 ? 

Mr. DEMPSEY. We made 44. 
Mr. BADnj,o. I don't think that that is a valid samjjle on which to 

base such a fundamental decision. 
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Mr. DEMPSEY. Wliat we are trying to do, as I say, our focus princi- 
pally is tJie determination whether thero is services discrimination 
with respect to the operations of municipal recipients. 

Thus far the evidence would indicate that there is not any as to— 
or very little—as to those jurisdictions we have looked at. This may be 
a problem not of whether services discrimination exists in municipal 
operation, but our selection criteria. 

AVe are reevaluating those criteria and we are {foing to tiy to move 
into other areas to detennine what level of discrimination exists. It 
seems to me at that point, if there is sijrnificant di.scrimination dis- 
closed through our reviews, then we ought to augment our ivsources. 

Ml". B.\Dii,u). The point is that 3'our sample of 44 out of 39,000 is 
a veiy small sample. 

Mr. DEMPSEY. Tiie compliance i-eviews weiv based on a much larger 
sample. We evaluate the residential segivgation of an ai-ea, the em- 
ployment profile, the history of discrimination in the area, and infor- 
mation we gather from other sections in the division. 

Mr. BAIHIAX). Are you evaluating in New York City ? 
Air. DEsrpsET. No. we ha\e not. 
Mr. BADILLO. Then is a great deal of revenue-sharing money spent 

in that city alone. That city should certainly be included in any Justice 
review. You have made the decision that you do not need a i-evenue 
sharing section based on your 44 compliance reviews. That is a very 
small sample on which to make such a judgment. It is okay to blame 
Treasury and say they only have five civil rights investigator's. How- 
evei-. I really do not think tliat the Justice Department has made an 
evaluation of what its own needs ai-e and of what its staff requirements 
sliouid lie in order to gear up for this very serious enforcement 
resjwnsibility. 

Mr. DEMPSEY. "Well, I would not want to leave you Avith the impres- 
sion that we have made a judgment on this matter. 

^fr. BADILU). Are you still reviewing? 
Mr. DEJIPREY. We aie still re\iewing. We want to evaluate the se- 

lection criteria we liave been using. 
Mr. BADIM/). When you reach a final conclusion, would you report 

that conclusion to the sulK'ommittee so that we can then decide whether 
you are staffing up adequately in order to comply with the require- 
ments of the law ? 

Pending that, in view of the fact that you have no full time attorneys 
working in this area, would you suppoit an amendment to the law 
enabling private individuals to bring their own actions under the civil 
rights provisions of the Kevenue Sharing Act 'i 

As you know, that was one of the reconunendatious of the Commis- 
sion on Civil Rights and it is also a provision included in Father 
Di'inan's bill. 

Mr. I)EMP.SEY. Well, under title VI of the 1964 Civil Rights Act, the 
right of private action has been acknowledged by the courts. 

I see luider those circumstances no reason why private individuals 
could not bring actions under section 122. 

Mr. BADILLO. If you agree then that private individuals should have 
that right, wouldivt it be appropriate to simply make sure by amend- 
ing the Revenue Sharing Act? In that way, there would be no ques- 
tion. 
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Mr. EDWAIJDS. If tlie {gentleman will yield, I think that we should 
also consider addinji; the provision that attorney fees will be available. 

Mr. BADiLr,o. Exactly, yes. Would yon support Mr. Denipsey ? 
Mr. DEMPSEY. With respect to that particular question, I have not 

discussed that with Mr. Pottinger but it certainly—I see no i-eason 
why private individuals should not be accorded that ripht under gen- 
eral revenue sharing which the courts have traditionally recognizetl 
under title VI. 

Mr. UAUUJJO. Would yon get ns an answer specifically as to wliether 
or not the Department will support that ? 

Mr. DEMPSEY. Yes. 
[Sul>sequent to the healing the following letter was received for the 

record:] 
U.S. DEPAKTifENT OF .TtTSTICE, 

MuthingUin. IJ.C, October 2i, 191',. 
Hon. DON- EDWAEDS, 
Chairman, ^uhcommittec on Civil and ConHtiliitional Riphts, House Judiciary 

Committee, IIou.se of RepreHcntaliveK. Wuxliinyton, B.C. 
DEAJI t"(),\GREssMAN EuwABDS: This is in response to your letter of October 17. 

IftTJ), re«]iiesting a response liy today to (itiestions posed during uiy testimony on 
October 9, TW75 liefore your Subconiniittee. 

Tlie questions concern jjroposed amendments to the General Revenue Sharing 
Act whicli would (a) amend tlie Act to provide a private right of action against 
"any State government or unit of local government, or against any olficer tliereof 
* * •," and (b) provide, with resjK^ct to .sudi suit.s, for the award, under certain 
circum.stauces, of "reasiinal)le attorney fees as part of the costs." 

As to explicitl.v providing a private right of action, we are unaware of the 
need for such a provision. There liave been several private suits brought to dale 
against governmental entities to enforce the provisions of the Act and, none, lo 
our knowledge, has been dismissed for want of a .iuri.sdictional provision. Ac-cord- 
ingly, in the ali.sence of a demonstrated need for such a, provision, we would be 
opposed to such an amendment. 

As to tlie attorneys' fees provision, yon may be aware that Chairman Rodino, 
by letter of October 1, 197.5, requested this I)epnrtnient's views <m some eight 
bills, each of which involves amending one or more existing .statutes to provide 
for an award of attorneys' fees in differing ca.ses and circumstances. The Pepart- 
ment is now preparing its resjionse to Chairman Rodino's request, and any com- 
ments on this aspect of H,R, 8.'{29 sliould await that response. 

Sincerely, 
J. STANI.EV POTTINGEK. AKniatant Attorneq Orncral, Ciril Rights Division. 

By : ROBERT N. DEMPSEY, Chief, Federal Programs Section. 

Mr. BADILLO. YOU say that yoti have reviewed the proposed regula- 
tions of ORS and that you cooperated with ORS in drafting them ? 

Mr. DEMPSEY. We have given them our views with respect to the 
regidations. 

Mr. BADILLO. DO you agree with the .specific regulations which allow 
the Treasury Department to make its own independent determination 
as to whether there was or was not discrimination, even after a final 
order of a Federal district court i 

Mr. DEMPSEY. The position that the Department took in that witli 
resi)ect to that partictdar regulation was as follows: It is our view 
that the utilization of fund terminations in the context of ongoing 
litigation, particularly litigation brought by the Attorney General, is 
not necessary to vindicate the rights of individuals who may be victim- 
ized by the alleged discrimination. In response to one of the questions 
of the committee, we simply said that where the Attorney General is 
already bringing an action, that it would be appropriate to handle 
the entire matter within the context of the litigation. 
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We saw no concurrent responsibility on the part of the Secretary 
of the Treasury to institute  

Mr. BADILLO. I know my time has expired but that is not the question. 
If you happen to find, based on an action brought by an individual, 
that there is a violation of the law, isn't there a responsibility to insure 
that that violation ceases ? 

Mr. DEMPSEY. Of course. But under certain circumstances where the 
court has entered an interlocutory decree  

Mr. BADILLO. I am talking about a final order. 
Mr. DEivrrsEY. Once there is a final order with respect to a matter, 

there would be no reason to witliliold Federal assistance at that time 
because the final order would enjoin the discrimination which is the 
subject matter  

^Ir. BADILLO. The matter can be api>ealed for yeai-s. It could go all 
the way up to the U.S. Supreme Court. In the meantime the jurisdic- 
tion continues to receive fimds even tliough there has been a final 
decision by the district court. 

Mr. DBMrsEY. Well, it seems to mc that while there may be appeals 
taken, there is another question and that is whether stays are entered 
with respect to the decree of the district court,. It seems to me if the 
district court refuses to enter a stay with respect to its injunctive order, 
then the remedial provisions of tliat injunctive order are carried out 
during the appellate process. 

There would be—under no circumstances would there be a reason for 
the Treasury to withhold frmds. If a stay is not entered, it would indi- 
cate that the question is sufficiently close that the district court felt 
that the matter should be decided by the court, of appeals. 

Under those circumstances, it would seem to me appropriate for the 
Department of Treasury to stand back and see how the court of appeals 
would decide the issue. 

Mr. EDWARDS. The time of the gentleman has expired. The gentle- 
man will have another opportunity. 

Mr. Kindness ? 
Mr. KiNDN'E.'^s. T apologize for being out of the room part of the 

time. There are too many tilings happening this morning. I would like 
to go into now one particular area a little bit and that is tlie compari- 
son that is made between title VT and the ORS actions in enforcement 
under the general revenue sharing program. 

This comparison has been made rather constantly in these hearin.<rs. 
Would you care to indicate any way in which you would distin.<r)iish 
between the enforcement powers that exist under title VT as com- 
pared to revenue sharinir programs ? 

^f]-. T)KMrsET. Yes. Title VI is drawn more narrowly tlian section 
122. Specifically title VI covers onlv discrimination on tlie basis of 
rare, color, and national origin. Section 122 adds sex discrimination. 
By regulations, the Department of the Treasur\- has coiistrued section 
122 to cover employment discrimination. Section 604 of titl(> VI ex- 
cludes employment discrimination from coverage except imder sec- 
tions where the primary objective of the Federal assistance is to 
provide employment and. by regulation, where it can be said that 
employment discrimination has an adverse effect upon the beneficiaiies. 

It is at least a question whether—and I think a question for the 
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Congress in its renewal legislation—as to whether employment dis- 
crimination should be covered under section 122. 

Treasury lias concluded that it is covered. The Department of Jus- 
tice agrees with this view, specifically we agiee because, among other 
reasons, in 1972. Congress amended title VII imder the Equal Employ- 
ment Opportunity Act to cover public employment. 

These are developments since the jiassage of title VI in 1964. Under 
those circumstances I think employment is appropriately covered. 

It is a question that I think desei-ves some consideration because 
title VI now does not cover employment discrimination. That is an- 
other question. Should it ? 

I see no reason why title VI coverage and relief should be more 
limited than under the General Revenue Sharing Act. Now with re- 
sjjcct to relief, getting away for a moment from coverage. Treasury 
lias taken the position that under General Revenue Sharing, Treasuiy 
not only has the right to terminate or refuse to grant or continue 
assistance, but the statute gives Treasury authority to i-equire (1) re- 
payment of funds used in a discriminatory manner, and (2) to with- 
hold all revenue sharing funds in future entitlement periods if the 
noncomplying recipient does not come into compliance. 

Those are fairly weighty tools to use. Under title VI, termination 
or lefusal to grant are the only sanctions authorized. 

To my knowledge title VI, if T am correct and I think I am, title VI 
does not autiiorize repayment and it certainly does not authorize 
withholding more funds than in the program in which the discrimina- 
tion was found to exist. 

Mr. KINDNESS. So that in a very real sense section 122 of the Revenue 
Sliaring Act is much broader already than title VI because it does 
include employment and because the deferral mechanism and other 
mechanisms are pretty weighty and are available under section 122? 

Mr. DEMPSEY. That is right. 
Mr. KINDNESS. I have no further questions, Mr. Chairman. 
Mr. EDWARDS. MS. McXair ? 
M.S. MCNAIR. Tliank you, Mr. Chairman. 
On the issiie of deferral, in responding to the subcommittee's ques- 

tions, the Justice Department stated that it believed that the Treasury 
Department does have tlie authority to defer funds pending the out- 
come of administrative proceedings but that "It is clear that the 
exercise of such authority, is within the administrative discretion of 
the Secretary." 

Rased on the Department's extensive coordination experience with 
other title VI agencies, in its opinion, is tliere any reason why Treasury 
shotdd not exercise that discretion in view of the fact that other title 
VI agencies have so exercised it 'i 

Is there any distinguishing feature with respect to the Treasury 
Dejiartment oi- the revenue-shariiig program that would justify Treas- 
ury's not exercising that discretion ? 

Mr. DEMPSEY. At the risk of l)oring you. I wonder if I might give 
yon a fairly extended answer because that is a veiT central question. 

It is a question that is at the heart of the Rohinson v. Schiilfs case 
and one which you have discussed in previous testimony. I woidd like 
to .start with title VI and then answer your question because it seems 
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to me that is the starting point, when we analyze what Treasury can 
and cannot do. 

Ms. MCXAIR. We are agreed on what it can do. I really want a 
departmental opinion with respect to tiie appro[)riateness of Treas- 
ure's refusal to exercise an authority which we agree that it has. 

Mr. DEMPSEY. In the context of litigation where the Attorney Gen- 
eral has brought a suit let's .say under 12-2. in our view the Secretary 
has no furthei- i-ole to play with resjject to implementing responsi- 
bilities luider 122. 

Ms. MCN'AIK. Let's take it out of the context of litigation for tlie 
moment. 

Mr. KivnvKSS. Would the lady yield for just a moment? Since this 
answer may be rather cxten.sive, might I ask if you will cover this 
aspect of it while you are speaking? Is tiiere any point at which the 
rights of the majority ought to i)e considered ? 

Mr. DEMPSEV. You mean the beneficiaries i 
Mr. KINDNESS. Yes. 
Mr. DEMPSEY. Absolutely. ThcTreasuiy Department has recognized 

that it does have deferral authority. I think sometimes there is a mix- 
ture of woi-(ls here. I thiidc they call it withholding. We use the term 
deferral in tlie context of maintaining the status <]uo. 

It is not a sanction. It is not interim relief. It is ex parte action on 
the part of an administrative agency to liold the line until a formal 
administrative hearing can be held. It is particulai'ly useful in a situ- 
ation where you have noncontinuing assist^ince where an application 
has l)een made for such assistance. 

If you have evidence that there is discrimination you defer action 
on the application until you can detennine whether tliere is discrimi- 
nation or not pursuant to a hearing and so on. But Treasury does not 
have tliat kind of a program. 

It has wjiat we woulil call a continuing assistance progi-am. Xow 
one can play around with whether it is or it is not a continuing assist- 
ance pi'ogram and I have done that myself, but it is very clear that 
Treasury, in tenns of the expectations of recipients to receive certain 
funds at certain times of the year throughout the i)eriod of the autliori- 
zation of the statute—that certain actions are taken on the basis of 
these authorizations—these expectations and tluit are continuing Fed- 
eral programs. 

There are Attorney General guidelines for the implementation of 
title VI that spell out specifically that with respect to continuing 
assistance prograuis it is generally inapproi)riate to exercise a deferral 
function. And we think the logic of those guidelines is equally appli- 
cable to the revenue-sharing jn-ogram. 

Oiu? of the points uuule in the guidelines is that during the continu- 
ation of this assistance, the discrimination can be eradicated. 

Ms. MCNAIK. Hut Treasury itself does acknowledge that entitlement 
pei-iods are in fact blocks of time which divide revenue-sharing pav- 
ments. At the beginning of these periods, assui-ances must be provided 
and unless those assurances are given, then thei-e is a withholding of 
the next entitlement payments under the State and Local Fiscal Assist- 
ance Act. That clearly indicates that this is not a "continuing 
program."' 
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Mr. DEMPSET. I used the tenn deferral because it is used in title VI 
Jind it makes it easier for me conceptually. You are absolutely correct. 
We think that really meets the concern or the interests tliat we had at 
tiie time the Assistant Attorney General wrote to Mr. Watt in March 
1973, reconuuending the possibility of defen-al. 

Treasury in a recent technical memorandum publislied in June 1975, 
acknowledges the fact tliat where there is an initial determination 
made that there has been discrimination, wliere tliere is discrimination 
in a certain program which the recipient intemls to use future entitle- 
ment payments, then those entitlement payments will not be made until 
satisfactory assurances are provided. 

In our view that is a correct analysis of the Secretary's authority. 
In answer to your question, yes, they do have deferral authority and 
secondly, I think they have interpi-eted correctly the circumstances 
under which tiiey can exercise that authority. 

Should they exercise the authority? That depends upon the in- 
dividual fact circumstances. Mr. Kiiidness has asked should the in- 
terests of the majority be considered. Let us say you have a situation 
as follows: 

I^et us assume in the city of Chicago we are not dealing with the 
police department. Ix>t's deal with sometiiiug more attractive in the 
sense of social impoit such as a $r)0-million expeuditui'e to set up drug 
and rehabilitation centei-s, mental health care clinics, programs of 
this kind. 

Would we actually want to defer funding those programs on the 
basis of an allegation of employment discrimination in the operation 
of those programs ? 

Not employment discrimination, that has an impact upon the bene- 
ficiaries, but simply i)]ain old employment discrimination. Under cir- 
cumstances like tluit, the Secretary should iiave discretion as to whether 
he is going to exercise deferral or not. 

We have to keep in mind deferral is not a sanction. It is simply an 
attempt to, where appropriate, maintain the status quo. 

Mr. EDWARDS. Mr. Klee ? 
Mr. KLKE. Thank you. Mr. Chairman. I think the last point made 

is an important one. The general approach of the DOJ and the Treas- 
ury and the administration is where a civil rights violation is found, 
action should be taken to remedy that violation but not to i>unish 
the people in the jurisdiction. 

Mr. DEMPSEY. That is right. You will fiiul that thi-onghout the legis- 
lative history of title VI. The floor leaders discussed the utilization 
of fund termination and the great sensitivity it held. 

Mr. KLKE. T would like to probe the area of the definition of dis- 
crimination. The point has Ix-en nuule that regulations have Jiot been 
pronmlgated so that State and local governments and citizens residing 
therein so that citizens can determine whether funds have been spent 
in a discriminatory manner. 

Should the facts—the eft'ect of those funds on various minority com- 
mimities be taken into account? Assume we are looking at street repaii' 
and streets in the minority comnuuiity are more in need of repair 
than in another part of town but funds are disbui-sed on an equal 
basis to the minority and the majority community. 

Do you think tliat that action is discriminatory ? 
Mr. DEMPSEY. Well, let me answer it this way. 

62-3:U—75 ^11 
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It could very well be discriminatory. The point of departure is to 
analyze whether there has been discrimination in providing paving: 
to the minority communitv. If there has been discrimination, then 
the first obligation of the city is to remedy that discrimination. 

That may well mean expending all of the reveime-sharing moneys 
or for that matter local moneys to remedy the street paving job. 

Mr. KLEE. Let's assume we have a rare city that can prove there was 
no paving discrimination, that the problem was due to vandalism or 
wliatever on the streets. Then is tlie equal amount of money being 
<lisl)ursed discriminatory ? 

'Sir. DEMPSEY. Say we have street paving or gutters and sidewalks 
or whatever are funded througli special assessments. Frequently the 
minority community is economically deprived. They can only obtain 
certain municipal services through the agreement to pay these special 
assessments and they don't have the monev to do that. 

Mr. KLEE. I don't mean to cut you off but my questions are limited. 
Let's take the case of rat control. If the city expends an equal amount 
of money to control i-ats and other pests in the majority and the minor- 
ity community but it so happens that the need is greater in the minority 
community, is that expenditure discriminatory under the Revenue 
Sharing Act? 

Should we focus on the action taken in expenditures or on the effect 
in the community ? Does the statute mandate in your view ? 

Mr. DEMPSEY. Well, it seems to me tliat if numicipal services have 
an effect of denying a certain portion of the populace equitable 
services of course there is discrimination under section 122. 

Mr. KLEE. Well I suppose that states the administration position. 
I would like now to focus attention if I might on the so-called making 
up for past discrimination regulation that has been promulgated 
and the extent to which it seems to override the statute in certain cases. 

The statute says that no person shall be excluded from any program 
or denied the benefits of any program where there are general revenue- 
sharing funds. A regulation implies that in cases to make up for past 
discrimination, tlie statut<> does not apply or that certain racial groups 
can be excluded or denied benefits. 

Is it your view that where that regulation is applied in such a 
manner that it is an unlawful regulation ? 

Mr. DEMPSEY. Well, I don't know whether I would agi-ee with you 
on the charactei'ization of Tieasury's proposal-—proj)osed regula- 
tions—or the actual regulations. Perhaps if you will give me a moment. 

Mr. KLEE. Let me give you an example. There is an Indian camp 
set up for Indian use and other racial groups were denied the oppor- 
tunity to attend that camp. This seems to me to Ix" clearly in violation 
of the statute which says that no person—including people that are 
not minorities—shall be excluded from or denied benefits of a program. 

Yet the "making up for past discrimination" was deemed by counsel 
at ORS to supereexle the statute. I was wondering what the Depart- 
ment's position was on that regulation in that particular context. 

M'-. DEMPSEY. Frankly I would want to give that some consideration. 
Mr. Klee. That is a difficult problem. T want to respond to you by 
sayiugthis: 



307 

TJie coTirts have long recognized that affirmative action which may 
mean tiiking race into consideration because of past discrimination is 
appropriate and may be required and has been sanctioned by the 
courts for years and years. 

Mr. KLEE. Whei-e it is benign, but not to deny the opportunity for 
somebody else to come in and on merit be participating in the program. 

Mr. EDWARDS. Tlie time of tiie gentleman has expired. All time has 
expired. We must recess now anclwe will resume at 1:30. We would 
like to keep you liere longer, Mr. Dempsey, but we must move along. 
We appreciate your contribution very much. 

Mr. DEMPSEY. Thank you very much, Mr. Chairman. I appreciate the 
ojjportunity of being here today. 

Air. EDWARDS. We stand in rei-ess until 1:30. 
[Whereupon, at 12:45 p.m., the subconunittee adjourned, to recon- 

vene at 1:30 p.m.] 
AFTER   RECESS 

[Whereui>on, at 2:15 p.m., the subcommittee reconvened, the Hon- 
orable Don Edwards, chairman of the subcommittee, presiding.] 

Ml-. EDWARDS. The subcommittee will come to order. 
I recognize the gentleman from Ma.«sachusetts, Mr. Drinan. 
Mr. DRINAN. Mr. Ciiairman, I move that the Subcommittee on Civil 

and Constitutional Eights permit coverage of this hearing, in whole 
or in jiart, by television broadcast, radio broadcast, and still photog- 
raphy, or by any of such methods of covei-age pursuant to committee 
rule V. 

Mr. P^DWARDs. Without objection, the motion is agreed to. 
This afternoon certainly promises to be a most enlightening and 

informative session in this our inquiry into the civil rights aspect 
of general revenue sharing. We have appearing before us a most 
distinguished panel of individuals who have intimate knowledge of 
civil rights enforcement in revenue sharing, at both the national and 
local level. 

Appearing on our panel this afternoon are three individuals who 
iepres«>nt groups which are sponsors of the national revenue sharing 
jnoject^—a project which has engaged in extensi\'e monitoring of the 
l)iogram at the local level. 

Those individuals are Ms. Alice Kinkead. representing the Ijeague 
of Women Voters, Ms. Sarah Austin, representing the National Urban 
Coalition, and Mr. William L. Taylor, representing the Center for 
National Policy Review of the Catholic I'niversity T^aw School. 

The other distinguished members of this afternoon's panel are 
Ms. Susan Perry, who is staff counsel for the Southern Regional 
Council in Atlanta. Accompanying Afs. Perry is Ms. Eddie Mae 
Steward, who is president of the local NAACP in Jacksonville, Fla. 

Ms. .Steward has had firsthand experience as a civil rights com- 
]>lainant before the Office of Revenue Sharing and T esjiecially want 
to extend to her my personal gratitude for traveling such a long 
distance to tell us her story. 

T thank you all for coming and ask that each of you now present a 
brief statement resrarding your experiences and views in this area, 
after which we will open up the session for questions. 

You may proceed. 
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TESTIMONY OF A PANEL CONSISTING OF WILLIAM L. TAYLOR, 
DIRECTOR, CENTER FOR NATIONAL POLICY REVIEW, SCHOOL 
OF LAW, CATHOLIC UNIVERSITY; SUSAN PERRY, STAFF COUN- 
SEL, SOUTHERN GOVERNMENTAL MONITORING PROJECT. SOUTH- 
ERN REGIONAL COUNCIL, ATLANTA. GA.; EDDIE MAE STEWARD, 
PRESIDENT, NAACP, JACKSONVILLE, FLA.; SARAH SHORT 
AUSTIN, VICE PRESIDENT, NATIONAL URBAN COALITION; ALICE 
KINKEAD, DIRECTOR, HUMAN RESOURCES DEPARTMENT OF 
THE LEAGUE OF WOMEN VOTERS EDUCATION FUND 

Mr. TAYLOK. Thank you. 
Mr. Chairman and nicnihers of the subcoiiunittee, my name is Wil- 

liam L. Taylor, and 1 am director of the Center for National Policy 
Review, a lejral research and advocacy group affiliated with the 
Catholic University Law School. 

The center is one of four organizations which jointly sponsor the 
national revenue sharing pi-oject—an intensi\e eU'oit to monitor 
the operation of general revenue sharing in comnuuiities throughout 
the Nation and to gage the impact of the law on minorities aiid poor 
people. 

Among the center's responsibilities are continuing oversight of the 
Federal Governments administration of revenue sharing, particularly 
the civil rights provisions of the law, and legal represtmtation of those 
seeking administrative redress for violations of the law. 

Recently we completed a substantial report for the National Science 
Foundation on civil rights under general revenue sharing. The 
subconunittee has been furnished copies of this report and certainly 
may reproduce any portions that it deems relevant and useful to 
complete the record of tliis liearing. 

Mr. EmvAuns. AVe have copies of that report, Mr. Taylor, and it 
has been made, without objection, a pai-t of the subcommittee file. 

Air. TAYLOR. Tliank you. I do have a piopared statement which I 
•will try to abbreviate. 

As you know, <-ivil rights organizations have been concerned for 
several yeais that the guarantee of equal protection of the laws will 
not be nuiintained under general revenue sharing or under other meas- 
ures that have as their stated purpose, an increase in "local control" 
over .social welfare piograms. 

Whatever one may tliink about "local control" as a theory, black 
people and other minorities have special reason to know that in pnic- 
tice they are the viclims under any i)rogram that is locally controlled 
without effective Fedei-al safegiuirds. 

This concern does not mean that civil rights groups are in love 
with the detailed administrative regulations and plain old redtape 
that have marred some aspects of categoi'ical jjrograins. AVe have, 
concern, as you do, about the speedy and efficient deliveiy of services 
to citizens. 

But there is a basic distinction to be made l)etween the myriad strings 
that have been attached to some Federal programs and requirements 
of civil rights. The right to tie treated fairly and without discrimina- 
tion based on race, sex, or other invidious considerations in programs 
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made possible by Government funds is not simply an administrative 
requirement or string. 

It is a fundamental ground rule having to do with the integrity of 
the pi-ocesses of government. Indee-d, I believe that national guarantees 
of civil riglits fall into tlie same category as "one man, one vote"— 
they are rules imposed from above on States and local governments, 
not for the purpose of making them weak or dependent but to assist 
them in becoming strong enough to be vital parts of a functional Fed- 
oral system. 

Certainly Congress in enacting the State and Local Fiscal Assistance 
Act of 11)72 I'ecognized that assuring e^ual treatment under law was 
a fundamental responsibility that must remain in the hands of the 
Fe<leral Government even Avhen the mechanisms for allocating Federal 
assistance were being alteretl substantially. 

The requirement of nondiscrimination, as you know, was mandated 
in section 122 of the act and specific responsibilities to enforce the 
law and to correct violations were given to the Department of the 
Treasury and the Department of Justice. 

The enactment of section 122 also constituted implicit recognition 
by Congress that, contrai-y to the views held by some people, the duties 
of the Federal Government are not satisfied simply by defining the 
right to equal treatment and providing a means for private redress 
in Federal courts. 

Where the denial of rights has been pervasive, as it has in almost 
every governmental function affecting black citizens and members of 
other minority groups, private lawsuits can make only a small dent in 
remedying the problem. 

What is required, and what is contemplated by title VI of the 
Civil Rights Act of 19f)4, section 122 and other provisions of law, is 
full use of the j>owei-s of Federal agencies assisted by Federal funds. 

But any reassurance that civil rights gi-ou])s may have derived 
from the inclusion of specific antidiscrimination provisions in the 
revenue-sharing law has been dissolved, by actual experience with the 
wav the law has been administered. 

Three yeai-s have elapsed since enactment of the law, a sufficient 
period to make judgments alxnit the manner in which it is being admin- 
istered by the Department of Treasury and its Office of Eevenue 
Sharing. 

It has become deai* to us from our own investigations and from 
studies conducte<l by others: 

1. That there is pervasive discrimination in programs and activities 
a,ssisted by revenue-sharing funds. 

2. That the Office of Revenue Sharing, the agency chiefly responsible 
for securing compliance with the law, has failed to take effective steps 
to prevent or remedy discrimination. 

T would like to touch briefly on two areas where problems of dis- 
crimination commonly arise under the i-evenue-sharing law—discrim- 
ination in the employment practices of St«tc and local governments 
and discrimination in local services pi-ovided with Federal assistance. 

It has been clear for many years that racial dis^-rimination in State 
and local employment is a violation of the equal protection clause of 
the 14th amendment. But it was not until 1972 that Congress pro- 
vided a remedy for such discrimination by amending title VII of the 
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Civil Rigrlits Act of 19fi4 a)id by including sec-tion 1-2-2 in the State Mnd 
Loail Fiscal Assistance Act. 

In light of this, we were not suiprised to discover that in the great 
bulk of 33 jurisdictions examined by our project—mainly medium 
and large cities—there were wide gaps in tlie percent of minorities 
and womeji in the work force and the peicent employed in particular 
departments and agencies of Government and often in the city as a 
whole. 

In one large southern city, New Orleans, with a oO-percent niiiiority 
population, the fire department which received revenue-sharing funds 
had fewer than .'? percent minorities. In a border city. Ivouisville. with 
a 24-percent minority population, the liealth department which i-e- 
ceiv'ed revenue-sharing funds employed only 7 percent minorities. 

And there were several cities with dei>artments which employed 
few minorities or women not only in professional or manageiial posi- 
tions, but ^'^'vn in blue collar and secretarial ))ositions where minorities 
Avere employed elsewhere in the citv. Tliere is evidence, also, as othei-s 
will te.stify. that similar disparities exist in employment in Stat* 
age?icies. 

The basic finding of the GAO study reijiforc<> those wliich we 
reached independently. These disjiarities reflected in the GAO report 
and our study are a reflection of various State and loc^il practices that 
fail to conform to tlie requirements of Federal civil rights law—tlie 
use of tests for hiring and promotion that exclude minorities and 
tliat are not job related, the failure to adopt affinnative techniques for 
recniiting minorities and women, and the pei-sistence of inst-ances of 
overt discrimination. 

Fven if we assume that most States and local governments are 
willing to cooperate in bringing their employment practices into com- 
pliance with the law. a major effort by the Federal Government is 
clearly required. 

And. with State and local govei-uTnent constituting the most i-apid- 
ly expanding field of job oi)portunity in our national economy over 
recent years, it is also cleni" that such an effort by the Federal Govern- 
ment is crucial to the goal of minorities to overcome the barrier-s posed 
by ])ast discrimination and to become full and producti\T participants 
in American society. 

Similarly, the requirement that governmental sen'ices and facilities 
be furnished equally and without discrimination on the basis of rai^e 
or otiiei- invidious considerations is an area where legal remedies have 
emerged only recently. 

It was not until 1072 that a Federal court of appeals, in tlie case 
of Hmrkins v. Toirn of I'^hnir. held that under the 14th amendment 
a remedy must be provided wheiT seivices sucli as street liglitiucr or 
]>aving are cleai-ly inferior in black neighborhoods to those provided 
in white neighlx)rhoods. 

More than one-thir'l of the complaints pending at. the Oflice of 
Revenue Sharing concern disparities in services, and among them are 
scA-eral where the allegations are of blatant discrimination of the type 
found in Shmr. 

Tu several of these cases inchidiTig Amarillo. Tex.: Bognlusa. La. 
and Ouachita Parish. La.. ORS lias found substance to the allega- 
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tions, but the cases either remain pending or the agency has acc<jpt<;d 
the most general pledges that the discrimination will be remedied. 

In the niediimi sized and larger cities of the South and North wliero 
our monitoring project was conducted, discrimination in services was 
not as blatant as that foimd in Shaw or in several other small south- 
ern commimities, but people in minority and ghetto neighborlioods 
expressed strong feelings that they were not receiving erjual ser\ icos. 

In these situations, adequate implementation of the civil rights pro- 
visions of the revenue-sharing law demands careful investigation to 
determine whether discrimination exists and the development of ob- 
jectiv^e standards of measuring governmental services. 

Yet few investigations have taken place and, although we have been 
told that the Office of Eevenue Sharing is preparing a guideIx>ok on 
municipal services, it has not yet issued or even developed objective 
standards by which the equity of services subsidized by revenue shar- 
ing can be gaged. 

Thus as mattere now stand, increasing Federal resources are Ix'ing 
applied through revenue sharing and otlier Federal laws Ui assist 
local governmental services, while the inaction of the ORS permits 
these sums to be used in ways whicli violate the Constitution and laws 
and thwart the national goal of providing a suitable living environ- 
ment for every American citizen. 

One may sympathize with the j)roblenis facing an agency charged 
by law with preventing discrimination in some 89,000 State and local 
governments not only in the activities I have described but in other 
areas as well, such as in the employment practices of j^rivate contractors 
utilizing revenue-sharing funds foi- construction projects. 

But the fact that the task is one of great magnitude pro\ides no 
excuse for the inaction and lethargy that lias marked ORS's per- 
formance in carrying out the duties placed upon the agency by 
Congress. 

In the first place, the oppoi'tunity to create a climate encouraging 
compliance with the law has been lost by the public utterances of 
high officials of the Department of the Treasury. Repeatedly, they have 
described revenue sharing as a program free of strings, diffci-ent in 
its administration in almost every respect from programs of cate- 
gorical aid. 

Civil rights requirements have occasionally been mentioned. I'ut 
they have been treated as secondary matters, with no suggestion that 
the Treasury Department was prepared to make vigorous use of its 
enforcement authority to remedy violations. 

With these signals emanating from the top. it is little wonder that 
few State and local governments have been im)jelled to examine their 
past practices and to take corrective action where needed. 

Second, the Office of Revenue Sharing has studiously ignored the 
teaching of experience under earlier civil rights laws that the key to 
success in performing a major enforcement task is to establish good 
compliance machinery and to demonstrate a willingness to impose 
sanctions on those who violate the law. 

During the 1960's, the Department of Health, Education, and Wel- 
fare was able to bring about successful integi'ation of public schools 
in many districts in the South by making it clear that it would witli- 
hold funds from districts that did not submit acceptable plans. • 
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Once HEW had employed this remedy in a number of cases, other 
districts began to come into compliance without awaiting the imposi- 
tion of a sanction. Particularly important in this process was the deci- 
sion of HEW to defer new funding to a district upon a finding of prob- 
able noncompliance even in advance of completion of all the steps of 
the complex administrative process leading to fund termination. 

But ()RS, as you know, refused to consider the use of deferral as a 
remedy on grounds that its program was "different" and it has per- 
sisted in this refusal even after having been told by a Federal district 
court that it had legal authority to defer funds subject to the adoption 
of appropriate regulations. 

In fact, ORS has deferred revenue-sharing funds only once and 
then only when s])ecifically ordered to do so by a Federal court be- 
cause judicial findings had been made that the city of Chicago had 
practiced racial discrimination it its police tiepartment which received 
large sums of revenue-sharing money. 

Belatedly last spring OKS came forward with proposed regida- 
tions providing for deferral of funds in the most limited circum- 
stances—where a Federal court makes a finding of discrimination and 
finds revenue-sharing funds implicated. 

These regulaticms do not provide for deferral on the basis of the 
agency's own finding of discrimination or on the basis of findings of 
other agencies—a step ORS is clearly authorized to take under the 
Chicago decision. 

Indeed, the regidations actually seek to cut back on the legally ad- 
judicated duty to defer Avhenever findings of discrimination have 
been made by a court of competent jurisdiction. 

ORS is saying to victims of discrimination in these regulations 
that "even though you have proved discrimination in a court and 
even though we know that revenue-sharing funds are involved, we 
will not defer unless you or others had the foresight to make revenue 
sharing a formal part of the court proceedings." 

In other words, in the great majority of cases where discrimination 
has been found, ORS would not apply a deferral remedy and would 
be content to let the funds flow while discrimination remains 
imcorrected. 

And. apart from the one case where Treasuiy deferred funds when 
directed to do so by a couit. the agency has taken formal enforce- 
ment action in only one other instance—a simple referral to the De- 
partment of Justice of a highly publicized violation in Femdale, 
Mich. 

Beyond this shocking repudiation of its own authority to employ 
sanctions to deal with violations of the law, the agency has until now 
refused to initiate its own compliance reviews or investigations, a 
technique now generally regarded as indispensable to uncovering 
patterns or practices of discrimination. 

Instead, ORS has relied almost entirely on the receipt of com- 
plaints and, lacking administrative controls that Avould assure ex- 
pcditioiis handling, some matters have pended for a year or more 
•without redress. 

Based on experience, a person who files a complaint today might 
expect ;•) months to elapse befoi-e ORS even determiners whether a vio- 
lation has taken place. Assuming ORS does find noncompliance a 
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further wait of more than 7 months occurs before some resolution of 
the matter is reache<l. 

That is 12 months from the filing of the complaint to some sort of 
resolution. That does not include the tune taken for enforcement 
because they have never invoked enforcement proceedings. So, you 
can add 5 uionths or so to that. 

Further, as the U.S. Civil Bights Commission and others have 
reported, even the few successes that ORS has claimed through settle- 
ments ai-e suspect because in several instances the agency has settled 
for less than full compliance with the law. 

Third, while excusing inadequate pcrfoiTnance on the grounds 
that its staff is very small and sinudtaneously arguing tliat a large 
staff would not compoit with the phi]oso]5hy of revenue sharing, ORS 
has failed to take steps which would enlist the energies of other ap- 
propriate agencies. Federal and State, in remedying discrimination. 

For example, in 1973. ORS seemingly acceded to the suggestion of 
civil rights groups that it could alleviate its burden of investigation 
through arrangements with other iigencies such as HEAV, DOT, and 
HUD. to monitor comjiliance in their areas of special expertise, by 
providing in its regulations for such cooperation agreements. 

But only in the last few months luis ORS included agreements with 
three Federal agencies—P>E()C, Justice, and HEW. And sadly, the 
agreements amount to little more than provision for an exchange of 
information, and their utility is severely hampered by ORS's refusal 
to make binding delegations of authority that would oblige them to 
accept the findings of these agencies. 

I have in my testimony some further discussion alx)ut State agen- 
cies where again the agieeinents have little meaning. ORS also said 
it was going to discover civil rights violations through State fiscal 
audits. As you remember, that approach was highly touted by the 
Office of Revenue Sharing when appearing befoi-e this subcommittee 
2 years ago. 

That has turned out to be a complete bust since almost nothing of 
value concerning discrimination has been uncovered. Ye,stei-day. ORS 
witnesses said they were going to try to cori-ect that process more than 
3 years after it had been initiated and proved to be a failure. 

Even if the Office of Revenue Sharinjr took far more seriously than 
it does its responsibility to enforce civil rights laws, serious problems 
of ei^ual treatment inider law would remain. 

Several months ago, spokesmen for the Ford administration told 
a New York Times reporter that in their view, the urban crisis was 
over and that measures that might arg\ud)ly have been required in 
the 1960's were no longer needed. 

But in the same story. Government statistics revealed the growinir 
disparity between family income in the central cities and in the sub- 
urbs of our Nation's large metropolitan areas. 

And while some minority families have gained sufficient mobility 
to find suitable housing outside ghetto areas, the racial as well as 
economic disparities between central cities and suburbs continue to 
grow. 

Revenue sharing, I submit, reinforces this continuing and gr-owing 
urban apartheid by providing "no strings" funding that permits rela- 
tively affluent white suburbs to meet their public service needs with- 



214 

out contributing anytliing to the solution of major social and economic 
problems that aiHict tlie metropolitan area as a whole. 

AVlien such a suburban community uses revenue sharing funds to 
upgrade parks, roads, schools or other services that maj already be 
superior to those available in central cities they are obligated under 
current law to assure that the services are distributed equally within 
the community. 

But that may be of no help to a minority family that is effectively 
barred by zoning practices from residence in the community in the 
first place. 

Prior to the advent of revenue sharing, a number of efforts still in 
the embryonic stage were being made under categorical programs to 
iiidncc some degree of cooperation among local jurisdictions in mctro- 
jwlitan areas, for example, by promoting the concept of "fair share" 
housing throughout the area, which would also give minorities and 
lower income people better access to jobs and public services outside 
glictto areas. 

Il does not require mucli empirical study to conclude that once fund- 
ing is available that provides neither requirements nor incentives to 
metropolitan cooperation, these Hedgling efforts to induce some sense 
of responsibility will wither and die. 

That. I believe, is what is hajjpening and what will continue to hap- 
l)en if revenue sharing is continued and expanded in its present form. 

In sliort, Mr. Cliairman, it is not an exaggeration to sav that under 
reveiHie sharing civil riglits enforcement has become a disaster area, 
reinforcing our woi-st appieliensions that this new form of all'K-ating 
resources and authority would become a vehicle for dissolving hard- 
won Federal protections against discrimination. 

Yet I do not think that conflict is inevitable between measures to 
expand the resources of States and local governments so that their 
energies will be more fully utilized in meeting pressing domestic prob- 
lems and steps to assure tliat basic national policies, such as equal pro- 
tection under the law. are f)dly enforced. 

If these objectives are to be reconciled, however, it is clear to us that 
fundamental reform of the State and Local Assistance Act is required. 

In the civil rights area it has now become clear that if there is to be 
any hope of fair and vigorous enforcement, the Congress will have to 
direct tlie executive branch to take the steps it has pei'sistently refused 
to take over the i)ast .3 years. 

Tiiese include nuindated timetables for completion of the iuA'estiga- 
tive and enforcement processes to eliminate tlie interminable delays 
that have plagued the program; a specification of the enforcement 
steps to be utilized where voluntary conijiliance efforts fail, including 
the temporary deferral of funds on court or agency findings of dis- 
crimination; a requirement that settlement agreements be reduced to 
writing and be periodically monitored to do away with tlie vague 
j>romists to "do rigiit" that OKS takes such pride in ntgotinting; man- 
dated agreements with other Federal agencies to share tlic burden of 
investigation, with provision that the findings of these agencies shall 
lie accepted as the basis for enforcement action. 

In addition, it seems to me that minimum steps to arrest the trend 
toward urban apartheid would include an application to general rev- 
enue sliaring of the provisions for regional cooperation now attached 
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to categorical i)rograms and the establishment of new financial incen- 
tives to induce suburban governments to stop fencing out minorities 
and tlie poor and begin doing their share to solve the critical social 
problems that afflict tlie Js'ation's cities. 

A harder problem is whether even if Congress makes the civil rights 
mandate more specific it sliould continue to entrust implementation of 
that mandate to the Department of the Treasury. It has become sadly 
appaient that Treasury officials, unlike their counterparts in other 
agencies administering grant programs, view themselves largely as an 
accounting unit with no policy mission and almost no responsibility 
to assure any result otiier than sound fiscal administration. 

Civil rights enforcement is regarded as an unwarranted interfei'ence 
A\ itli the per^-eived mission of keeping the dollars flowing. 

This may be an institutional attitude so ingrained that it will not be 
materially altered even l)y stronger direction from Congress. Thus, I 
believe that Congress may wish to consider whether civil rights may 
be better protected by a transfer of enforcement functions to an 
agency such as the Department of Justice that has the needed expertise 
and that would regard the responsibility as consistent with its major 
objective. 

Mr. Chaii-man, we are in the midst of a period in which the resolve 
of this Nation to honor the commitments it has made in the Constitu- 
tion to treat all citizens equally under the law is again being sevotvly 
tested. 

As important as any other question we face during this period of 
testing is whether the Congress of the I'nited States is prepared to 
assure that general revenue sharing—the largest domestic grant pro- 
gram we have—is administered in a manner that acknowledges the 
right of blacks and other minorities to equal protection of the laws. 

It has not been so administered during the past 3 years, but we hope 
and believe that Congress will act to set these matters right. 

I apologize for taking more time than allowed in reading my state- 
ment. The gist of it is that civil rights enforcement is a disaster area 
and it does require the intervention of Congress to correct this. 

Mr. DRIXAN. It was agreed that we would hear all the members of 
the panel and then have ((uestions. If that is agreeable, we will proceed 
to the next person who is from the Southern Governmental Monitoring 
Project. Ms. Susan Perry. 

if you will, seek to limit yourself to wliat was agreed to by the com- 
mittee as the optinnmi time. 

Ms. P?;RRY. Good afternoon. Mr. Chairman. My name is Susan Perry. 
As staff counsel to the Southern Governmental Monitoring Project, I 
have been asked to testify before your committee this afternoon. 

Mr. DRINAX. I neglected to introduce your companion, Ms. Eddie 
Mae Steward, president of the Jacksonville. Fla., NAACP branch. 

Ms. PERRV. AS you know section 122(a) of the General Revenue 
Sharing Act prohibits discrimination based on race, color, national 
origin, or sex in all programs or services receiving entitlement fimds. 
Not until July 24.1975, did the Office of Revenue Sharing finally draft 
proposed regulations which define employment or sex discrimination. 

Ho\yever, our experience in investigating the uses of GRS funds 
and discrimination in the South forces us to conclude that the act 
and proposed rules on civil rights requirements must be amended. 
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Over the past 2 years, our project lias employed researchers in about 
60 southern coninuinities to investigate, amon<;r other issues, the extent 
of discrimination in (iKS funded programs. The entire report de- 
tailing all of our findings on disciiniination will be published next 
month. My remarks today will highlight some of our major findings. 

Investigation has consistently revealed the inadequacy of ORS' anti- 
discrimination enfoi'cenient under the present statutory and admin- 
isti-ative scheme. A primary congressional purpose for enacting reve- 
nue sharing legislation was to promote greater flexibility in the use 
of Federal funds at the local level. 

But this policj' may have created an inherent conflict with effective 
civil rights enforcement—particularly in the South where Federal 
intervention has historically been a decisive factor in antidiscrimina- 
tion compliance. 

Southern Governmental Monitoring Project investigations support 
the cliarge that ORS has been unconscionably derelict in performing 
its administrative enforcement duties mandated by the statute. As a 
result of the discriminatory conduct of recipient governments coupled 
with the lack of efl'ective enforcement by ORS. black and poor south- 
erners continue to be denied equal access to critical programs and serv- 
ices sponsored bj- jurisdictions receiving re\eniie sharing funds. 

Employment patterns of a substantial ])ercentage of jurisdictions 
and local agencies surve^-ed reflect a continuing bias against hiring 
traditionally excluded groups in programs receiving revenue sharing 
funds. 

Southern Governmental Monitoring Project surveys disclose that 
women and minoi'ities were significantly underrei)resented in public 
employment, particularly in the public safety departments of many 
communities. This underrepresentation was the basis for citizens filing 
noncompliance complaints with ORS in several survey locations. 

Let me pause at this point and commend the stafl' of tiiis subcom- 
mittee which I think has done an outstanding job in appropriately 
making sure that a disproportionate number of the panelists here are 
women and also black women. 

Unfortunately, we cannot say the same for the panel hearing this 
testimony. But hopefully, this situation is improving. 

Mr. DRINAN. It is not inappropriate. 
Ms. PEKUY. In Jacksoinille. Fla., where blacks constitute 26.5 per- 

cent of the total population but representation in the office of the 
slieriff amounted to no black women on the force, black men 5 percent, 
white women 2 percent, and white men 93 percent, the local chapter of 
tlie NAACP filed a complaint with ORS alleging blatant employment 
discrimination against women and blacks. 

Ms. Eddie Mae Steward, the president of that group, is here witk 
me this afternoon to discuss the JacksonA'ille complaint. 

City officials in another SGMP monitoring site. New Bern, N.C., 
were charged with alleged di.scrimination in the allocation of revenue 
sharing funds used to construct two recreational centers which would 
have the elfect of perpetuating a discriminatory iJatteni of dual 
service. 

As a result of this complaint, evidence revealed that the town also 
maintained a lily-white fire department despite a black population of 
8,968. ORS ordered Xew Bern to develop an affimiative action plan 
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that would make the all-white fire department reflective of the minority 
population. 

Our SGMP investigator in Spartanburg, S.C, interviewed feminists 
wlio charged that city with discriminatory hiring, firijig, promotion, 
and compensation. A review of the disposition of the Spartanburg 
<-omplaint demonstrates the inadequacy of ORS procedures for the 
speedy resolution of allegations of discrunination. 

Four montiis after an OKS program audit in December 1974 turned 
up evidence of probable civil riglits violations. OKS's only enforce- 
ment activity consisted of sending a notification of noncompliance to 
the city. 

In May 1975, a SGMP statl" peison contacted the ORS Compliance 
^lanager who candidly admitted that the initial fiudings of the auditor 
liad never been turned over to the civil rights unit because there was 
no standard agency procedure recpiiringsuch reporting. 

Compliance Manager Murphy gave assurances that this "bug in the 
system" would be corrected. Yet. nearly 1 year after the ORS com- 
pliance me<-iianism was ti-iggei-ed, the Spartsinburg complaint has 
grown stale in tlie ORS investigative stages. 

I would like to update the committee by adding that on August 6, 
a letter was received in our office that indicated within 5 to G weeks, 
an investigation by ORS would proceed. As of October 1, no investiga- 
tion has commenced in that city. 

la Spartanburg and other communities, affirmative action plans 
have been drafted to satisfy compliance requirements. Because these 
I'eluctantly prepared enqilo^ment ))lans are not self-executing, the 
documents amotuit to mere paper commitments in tJie absence of 
rigorous enforcement by outside agencies to compel compliance. 

Failure of enforcement agencies to effectively monitor private con- 
tractor employment can have a detrimental impact on women and 
minorities seeking employment in the skilled construction trades. 

In Asiheville and Huncomljo (^onnty, X.C, and in many other survey 
locations, government officials diverted major portions of revenue 
sharing dollai-s into what Asheville's chief finance officer described as 
'•Jiighly  visible, one-time capital  outlays."' 

Under the existing revenue sharing statute and section 51..')! of the 
proposed nondiscrimination regulations, discrimination by private 
contractors receiving entitlement funds is pi-ohibited. 

In comnnuiities like Asheville, where the prevailing wage lUte is low 
and the recession has jiroduced a leservoir of cheaji labor, rigorous 
compliance has taken on added significance for women and minorities. 

However, overlajjping agency jurisdiction in enforcing minimum 
wage, rate sta.ndards and minority amd fcnuile enrollment in ajjprentice- 
ship programs ci-ente.s conv'enient loopholes for contractoi's interested 
in evading compliance. 

\orth ('arolina contractor I'egulation is provided under a confusing, 
bifurcated systeni of State and Federal i-egulation. Despite Federal 
law requiring recipient governments to monitor weekly wage reports 
filed by contractors, the Asheville mayor tliought that the city's com- 
pliance obligations consisted of inserting a clause in municipal agi"ee- 
ments whicli indicated that the contract was subject to Davis-Bacon 
lequirements. 
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The "Wage and Hour Division of the U.S. Department of Labor 
receives no direct reports unless an alleged violation occurs and an 
investigation is requested by an aggrieved party. 

Similarly, this lack of effective enforcement can encourage North 
Carolina constructors to engage in deceptive apprenticeship programs 
to av^oid paying legal, mininuim wages to those classes of pei-sons in- 
tended to l)enefit from affirmative action policies. 

The Department of Labor has delegated apprentice program 
registration to the State. As of August 19,1975,143 Binicombe County 
apprentice programs were registei-ed listing 38 minority appivntices 
enrolled in approved programs. 

No minority apprentices were enrolled in the 10 programs spe- 
cifically designated as liaving affirmative action recruitment plans. 
A sham apprenticeship registration can allow contractors to hire 
women and minority workere at substandard wages without finishing 
the necessary skills training. 

By maintaining an appearance of minimal compliance on paper, 
local contractors may succeed in bypassing the State and Federal 
enforcement mechanisms. 

In updating our information, we found o\it that a nimiber of sham 
apprenticeship programs have been deregistered by the State, but 
none of these programs were deregistered for discrimination violations. 
Based on this information, we are convinced that unless periodic com- 
pliance reviews are mandated by law and carried out by a diligent 
enforcement agency, ccmtrnctors in violation of affiiMuative action 
requirements will remain imdetectetl. 

In the time remaining, I would like to list some of our major rec- 
ommendations for the committee. 

Citizens' ac^-ess to compliajice information should be explicitly 
provided. Evidence indicates that a large ninnber of recipient govei'u- 
ments are probably in violation of antidiscrimination requirements, 
but relatively few complaints are filed with ORS. 

Not many citizen interviews by SGMP researchei-s had sophisti- 
cated knowledge of revenue sharing and the program's requii'ements. 

In Raleigh. N.C., for example, black memliei-s of the GRS funded 
police and fire departments filed more than a dozen complaints with 
the EEOC. These complaints have been stalled in EEOC proceedings 
for about 1 yeai'. Ignorant of theii- rights under revenue sharing 
laws, complainants have ignored the ORS route to pursue their dis- 
crimination chiirges. 

As EEOC's workload becomes increasingly unwieldy and as disci'imi- 
nation complaints remain unresolved, revenue sharing civil rights 
piocedures could l)ecome an effective method for policing a significant 
number of employment discriminatioii cases. 

Accordingly, w-e urge more effective procedures to insure citizen's 
accessibility to GRS funding and compliance infonnation as well as 
available nondiscrimination remedies. 

Revenue sharing legislation should be amended to include a permis- 
sible expense category to pay for the development of affirmative action 
programs. 

ORS has determined that the funding of affirmative action pvn- 
grams nuist be treated as an operating expense rather than a capital 
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expeiuliture. This means that revenue sharing money can now ho 
used for affirmative action programs only in those program areas 
eligible for revenue sharing fmids under the present "pi'iority" operat- 
ing expendituire categories, such as public safety or enviromnental 
protection. 

To aid local governments in their compliance efforts, an additional 
expense category to fund aflirmative action must be enacted. 

In light of the Supreme Court decision in the Alaxkn Pipelini case, 
a private right of action must be accompanied by an autjiorization to 
award legal fees against noncomplying governments. 

Limitation in enforcement agency manpower requires that private 
suits be iv<iognized as a i-emedy against disci-imination. Because the 
Supreme Court has refused to invade what it considers the "legisla- 
ture's pix)vince by redistributing litigation costs." legislation must 
be enacted which would explicitly authorize the courts to award 
attorneys' fees to successful litigants. 

Revenue sharing funds of the noncomplying recipient governments 
could be tlie source of these fees. 

An elfective and efficient enforcement scheme must extend civil 
rights coverage to all programs and activities of a recipient govern- 
ment. Revenue sharing funds often pay for municipal services tiiat 
otherwise would have been financed from the general local budget. 

Local funds which are freed up by revenue sharing may in turn lie 
allocated in such a way as to avoid civil rights requirements. SGMP's 
Xew Orleans investigation encountered a potential example of this 
shifting of accounts: In that city, officials frankly stated that for 
accounting purposes, they were attempting to place GRS funds not in 
such slightly integrated clepaiiments as the police, but in "safe" depart- 
ments such as sanitation^—"safe" because better integrated. 

Furthermore, some local govei-nnuMits still make very little effort to 
document their uses of GRS funds. In Alachua Coimty, Fla., our 
SGMP investigatoi-s found no reliable financial data on uses of GRS 
funds. 

County officials claimed that a high percentage of GRS fimds went 
to social services, but wlien confronted with a i-o(]uest to document this 
claim, they admitted that there was indeed no way to do so. 

We reiterate the recommendation for jurisdictionwide coverage 
which was made by Elmer Staats. Comptroller General of the United 
States, in recent testimony before a Semite subcommittee, and which we 
included in our formal comments on the proposed ORS antidiscrimi- 
nation regidations. 

After certain findings have been made, the regidatory scheme should 
provide for automatic suspension of entitlement funds. 

After a determination by Federal enforcement agents of probable 
discrimination and failure to secure voluntary comi)liance. revenue 
sharing funds to recipient governments shoid(l i)e withheld, pending 
further investigation and complete compliance. 

Similarly, a procedure for man<latory defeiTal of payments of non- 
complying recipients, made prior to suits alleging violations of section 
122, would immediately shift the burden of accelerating enforcoment 
proceedings to local governments, and woidd give them a financial 
interest in the spepdy resolution of complaints. 
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Individuals filing employment discrimination complaints must be 
shielded from retaliatory dismissal and other reprisals. The present 
enforcement structure offers no protection to employees who complain 
about job discrimination. SGMP investigators in New Bern, N.C., 
uncovered evidence that in small communities where the political struc- 
ture is closely tied witli local business, black citizens who complain 
about governmental discrimination fear job reprisals from white 
envployers. 

Antiretaliation provisions must be drafted to protect publicly em- 
j)loyed complainants from threats of job termination. Non-civil-serv- 
ant complainants can be protected somewhat by enacting a requirement 
that tlie enforconient agency maintain strict confidentiality of sources 
of disci'imination information. 

ORS should continue its statutory responsibilities on substantive 
revenue sharing matters, but civil rights enforcement should be severed 
from ORS and transferred to the Civil Rights Division of the Depait- 
ment of Justice. 

Even if all of the necessary enforcement modifications are enacted, 
the five ORS comijliance staff members exclusively assigned ''to mon- 
itor the nondiscrimination re(|uirements in a gi-ant program running to 
more than 38,000 jurisdictions" cannot be effective. 

Overlapping agency responsibilities produce confusion and prolifer- 
ation of civil rights enforcement in various Federal departments. An 
example of this conflict in agency jurisdiction was provided by the 
Justice Dej)artment official who candidly told us that his Department 
takes a hands off approach to discrimination complaints which have 
been previously filed with ORS imless that agency requests assistance. 

ORS has a similar policy for complaints tliat reach the Justice De- 
pa I'tment first. 

From the point of view of prospective complainants, the resulting 
enforcement agency shopping—at least for those who learn about this 
peculiar informal arrangement between tlie Justice Department and 
ORS—like the old shell game, means being lucky enough to select an 
effective enforcement progi-am. 

Because the Treasurv T)epaitnient is not equipped by tradition or 
training to enforce civil risrhts requirements, we recommend that all 
resj)onsibility for civil riixhts enforcement, other than routine infor- 
mation gathering and dissemination, be removed entirely from ORS 
and transferred to the Civil Rights Division of the Justice Department. 

We also recouunend that the Justice Department receive additional 
funds for staff and investigation expenses to carry out this responsi- 
bility. 

Thank you very much, Mr. Chairman. 
Mr. EnwARDs. We will now hear from Ms. Eddie Mae Steward. 
Mr. KixDNKss. Are we reserving questions for later ? 
Mr. EnwARDs. I do not know that we are going to get a cliance for 

questions. 
Mr. KixnxF.ss. There are so many conclusions in this testimony, I 

think the record should be clarified. 
Mr. EmvARns. What woidd you like to do ? 
Mr. KixDNEss. I will wait until later if the record may include the 

questions. 
Mr. EDWARDS. We will do the best we can. 
Ms. Steward? 
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Ms. STEWARD. Mr. Chairman and members of the subcommittee, 
please allow me to say that it is my proud plea.snre to be afforded this 
noble opportunity to speak before you this afternoon on what I believe 
to be one of the most crucial issues facing black and poor Americans 
today, the use of revenue sharing fimds in local comnumities. 

My oral presentation will attempt to simimarize several key points 
as addi'essed in my written statement. One is the complaint and tlie 
application of revenue shai-ing funds in Jacksonville, Fla.. involving 
two areas: Employment, primarily in the office of the sheriff and a 
division of the fire department; and two. the a})plication of revenue 
sharing funds as it relates to recreational facilities. 

rXEMPLOYMEXT 

The statistical breakdown of the sherift"'s office Avas provided in the 
•written statement. This data was provided by tlie office of the sheriff. 
Therefore, the statistical validity can be and has been documented Ln 
the Florida Advisoiy Committee of the I'.S. Civil Rights Commission. 

This data indicates that the office of the sheriff lias and is continu- 
ing to discriminate against blacks and women. The one highest ranking 
position held by a l)lack person is that of chief, and he is charged with 
the re,sponsibility of police-commimity relations and more specifically 
police-community relations in the black counnunity. 

I hasten to point out here that the dnties of the black chief is dif- 
ferent from white chiefs in that chiefs are usually a.ssigned to zone.s 
that cover a large portion of the city and has under his supervision 
tliose uniformed patrolmen assigned to his zone. 

This places him in a de<'isionmaking role that tlirectly relates to the 
problems involving people. The decision to place the first black chief 
in the position of chief of the i^olice-community relations was A'iewed 
as a compromising one and one with no authority or control. 

Further, it was felt that this position could have l>een held by a 
person of lesser rank. "We have documented cases where blacks have 
passed a written test, but were screened out in other areas that had 
no bearing on one's ability to function on the job as a policeman. 

Furthermore, the office of the sheriff has taken a negative attitude 
toward the development of an affirmative action program that would 
set forth measurable timetables for minorities and women. 

A black woman—and I wish to update my written statement—a 
black woman just completed the police academy training 1 week ago 
and is now the fii-st black female in the citj' of Jacksonville's Office of 
the Sheriff' I'niform Division. 

The agility test requirement gave rise to discriminatory complaint 
filed with the office of KEOC by a group of white women. This was 
excluded as a part of the entrance requirement a few days ago. 

The rescue division of the fire department hired the firs?t black medi- 
cal technician recently and according to my information, this, t(X), is 
another critical ai-ea in that several complaints are constantly being 
filed with our office by black citizens alleging that white rescue workere 
have refused to provide service to them where an auto acrident is 
involved. 

Sometimes there are no visible injuries. More specifically, on 
this past Monday, a comi)laint was filed with our office that a 10-yoar- 
old boy was hit by a car while riding a bicycle and because he was 
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sitting on the curb at the time the rescue workei-s arrived, they refused 
to take liim to the liospital and told the motlier that she would liave 
to transport him. 

The mother transported liim and he was liospitalized with a con- 
cussion. Tliey have refused to assist black people onto stretchers and 
bystander's have provided tiiis service. 

On the complaint of recreation, the city of Jacksonville is a large 
area covering 840 square miles. Revenue sharing funds have been used 
to develop and ujigrade recreational facilities that are inaccessible to 
blacks and poor wliite communities. 

In one instance, several million dollars were allocated to construct 
a recreational site 20 miles from the inner city. Moreover, it is located 
near the beaches area in an upper middle class white community. 

We spent several months looking at the trend of i-evenue sharing 
funds in Jacksonville. Tlius, in July 1975, the mayor vetoed a contro- 
versial bill that would have repurchased a golf couree that was sold in 
1960 by the city when black citizens won a civil rights case against the 
city. 

A group of citizens were told by the mayor that he would support 
the repurchase. However, he later vetoed the bill. This property is 
approximately 130 acres and sits on the northern end of tlie city and 
is in a predominantly black area. 

In 19G0, when this golf course was sold, this same area was white. 
The repurchase would have cost $:i88,000 in cash. The mayor said 
that during these inflationary times, the city could not afi'ord the 
purchase. 

Private access road to an industrial complex in Jacksonville: The 
city council learned that the administration had overspent in this 
area by more than $37,000. Funds have been used to build such things 
as Ixjat ramps, tennis courts, Softball complexes, and other equipment, 
all in white areas while minor lighting, basketball courts, some fencing, 
and other minor innovations were made in black and poor white areas. 

As of this day, there is not a park in the black community that was 
comparable to the white areas before the new renovations took place. 
Several parks are sitting idle in the black communities that were closed 
in 1960 when the court ordered these public facilities integrated, and is 
in a rundown state because of the city's failure to provide adequate 
upkeep. 

Millions of dollars are being spent on new sewerlines, but much of 
this work is being done in the downtown area and in all-white areas. 
Where sewer work is being done in poor communities, it is necessary 
to do so in order to accommodate construction and/or renovations of 
sewer treatment plants. 

This, Mr. Chairman, concludes my oral presentation. 
Mr. EDWARDS. Thank you very much. 
Xow, we will hear from Ms. Sarah Austin. 
^Is. AUSTIN. Mr. Chairman, my name is Sarah Austin, vice presi- 

dent of the National Urban Coalition, and field director of our local 
coalition division which has monitored the effects of general revenue 
sharing over the past 2 years in the 10 coalition cities of Pittsfield, 
Wilmington, Bridgepoit, Detroit, St. Paul, Oakland, Minneapolis, 
Pasiidcna, Racine, and Baltimore. 

I therefore welcome this opportunity to address you on an issue 
of such concern to those whom I represent. For in this time of urban 
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fiscal uncertainty, the quality and even the fabric of urban life is 
greatly dependent upon the priorities you define here. 

The steering committee of the National Urban Coalition in its fall 
meeting last week engaged in a long and intensive debate on general 
revenue sharing. 

Our board concluded that it would only support an amended gen- 
eral revenue sharing program which particularly focuses on two of the 
present inequities in the way the law operates in regard to minorities. 

One is the inadequate need formula which fails to take into account 
the disproportionate burden of cities which have a higli percentage 
of poor unemployed and underemployed minorities. And a second is a 
weak and sometimes nonexistent enforcement of civil rights guaran- 
tees in the allocation of general revenue sharing funds. 

Not everyone will be able to bring lawsuits to assure that juris- 
dictions do not discriminate in hiring and promotion with the use of 
Federal funds. Not everyone will be able to go to court and seek to 
make certain that some of the general revenue sharing funds are not 
used to abate water and sewer taxes while ignoring the social needs 
of the poor as in the Atlanta case. 

We are opposed to the notion that a seriously understaffed Office 
of Eevenue Sharijig can do the kind of monitoring that is required 
in the face of the widespread tendency to see these funds as "magic 
money" left on a stump, miraculously exempt from tlie supposedly 
well-established principle that all tax dollars must be subject to equal 
citizcnsliip requirements. 

It ought to be possible, at one and the same time, to give to hard- 
pressed cities the fiscal relief they deserve without having to junk the 
Constitution in the process. 

Another time around it would be our hope that our St. Paul Coalition 
would not have to spend endless hours and energy attempting to make 
sure that Federal funds going to the local police department would 
finally result in the hiring of one black policeman. 

It IS in order to give you the benefit of our experiences in these 
cities that I would like to mention the results of the joint GRS 
monitoring project the National Urban Coalition sponsored in con- 
junction with its local affiliates and the other members of this panel. 

Our basic and most instructive finding was that in this time of 
imacx;eptably high national unemployment, GRS funds are actively 
"financing widespread discrimination in public employment and local 
services." 

Moreover, in spite of tlie specific legislative provisions against dis- 
criminatory hiring practices written into the State and Local Fiscal 
Assistance Act—sections 122(a) and 51.41—our study has found a 
"nationwide pattern of underrepresontation of minorities and women" 
in State and local governmental agencies and programs. 

The Treasury Department's Office of General Revenue Sharing has 
documented statistics which indicate that most cities are using their 
GRS funds for police and fire protection. It is, therefore, all the more 
significant that our GRS monitoring project has found systematic 
discrimination in hiring practices in these very agencies. 

For example, among firefighters, 95 percent of employees are white 
and male, while only 3 percent are black, and 1.3 percent female. 
Police force statistics arc equally instructive. Ninety-one percent of 
the force is white and male, 6.3 percent is black and 12 percent female. 
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III tlio area of salaries and job classification, women and minorities 
suffered the same type of systematic relegation to lower level positions 
and payments. 

The recent Bureau of Labor Statistics September fig^ure on tlie 
national imcmploA'nicnt rate of black males and of black women is 
12.1 percent, while the national rate is 8.3 percent. This represents a 
tragic demonstration of the accuracy of our findings. 

It is instructive to cite here an example of what our local coalition 
monitors have discovered. The example of St. Paul, Minn., is most 
revealing of the negligence of the Office of Revenue Sharing in the 
area of equal employment. For, although this city received in fiscal 
year 1974 over $5i^ million in revenue-shaiing funds, and silent 
over $5 million of these dollare for public safety, only 4 percent of 
the total fire and police force are black. 

AVhen this was brought to the attention of ORS by our local coalition 
in St. Paid, the administrative I'cmedy of fund deferral was refused. 

The consensus of the coalition is that the civil rights aspects of 
(IRS encompa.ss bix>ader consideration than affirmative action alone; 
Other categories are equally important in their impact on urban 
residents and minorities. 

Of prime significance is the fact that with population an important 
factor in allocating GRS funds, juiisdictions reaching the 145 percent 
ceiling lost a full per capita share for every person not coiuited in 
the c^»nsus figures. Despite the general acknowledgement that blacks 
are significantly iinderoounted, the Office of Revenue Sharing has not 
made allowances in data to compensate for such omissions. 

In fact, in 197.-5, the Onsus Bureau estimated they missed 1,880,000 
blacks m the 1970 census count. This is four times the imdei'count for 
whites. And, while there is no "acknowledged" census undercount 
rate for Spanish surnames, it is widely recognized that the American 
Latino community is consistently undenvpresented in tlie cen.sus. 

This, areas with large concentrations of blacks and Latinos are 
losing important amounts of GRS fmids. and, no administrative 
remedy is yet in sight. 1 think I can speak on behalf of our constituents 
on this matter. 

In conclusion, we feel a reordering of the priorities of general reve- 
nue sharing is clearly needed. We would suggest that the Subcommit- 
tee on Civil and Constitutional Rights seriously consider correcting 
the inequities which mitigate against the needs of 70 percent of our 
population; that is those people living in urban areas, who rely on 
your help to devise effective and equitable solutions to the problems 
they face. 

I thank you for the opportunity to appear before this subcommit- 
tee. Mr. Chairman, I think it was less than 10 minutes. 

Mv. EDWARDS. YOU did very well. Thank you. 
Ms. Alice Kinkead ? 
Ms. KINKEAD. Mr. Chairman and membei-s of the subcommittee, my 

name is Alice Kinkead and I am director of the Human Resources 
Department of the I^eague of Women Voters Education Fund. The 
Ijcague of Women Voters is a nationwide organization repiesenting 
over 1,300 constituent leagues and 140,000 members. 

On behalf of the league, I thank j'ou for inviting me to testify on 
the civil rights aspects of general i-evenue sharing. Pablo Eisenberg, 
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director of the Center for Community Chanp;e, who is not testifying 
here today, asked me to convey to you liis organization's full enforce- 
ment of the league's testimony. 

Two years ago, the League of Women Voters Education Fund 
joined with three other national organizations, the Center for Com- 
munity Change, the Center for National Policy Keview, and the Na- 
tional Urban Coalition, in establishing the national revenue shar- 
ing pi'ojcct. 

Its objective has been to assess the impact of the General Revenue 
Sharing Act's reallocation of authority and resources upon the needs 
of less advantaged citizens and upon efforts to assure that minorities 
and women receive equal treatment. 

Beginning in November 1973, the project undeitook a massive moni- 
toring effort on local. State, and Federal levels. Approximately 53 local 
and 6 State affiiliates of the projects sponsoring organizations were 
involved in monitoring the implementation of general revenue sharing. 

The league conducted the State-level monitoring in six States: Cali- 
fornia, Iowa, Massachusetts, Michigan, Tennessee, and Texas. One 
himdi-ed and twenty league membei-s, trained and supei-\'ised by profes- 
sional staff, used a monitoring instniment develojied witli the help 
of the Joint Center for Urban A ffairs of Harvard-MIT. 

These fieldworkers conducted over 300 interviews with elex-ted offi- 
cials, department lieads, media representatives, and conununity orga- 
nization leaders in the six Stat«s. Monitors also collected extensive 
demographic information, relevant studies, reports, newspaper clip- 
pings, and budget documents to help them evaluate the performance 
of the States in administering GRS funds. 

The gathered data, monitors' evaluations, and interviews were then 
assembled for comprehensive analysis by the League of Women Voters 
Education Fund national project staff. 

The findings have now been published in a volume titled "General 
Revenue Sharing and the States—the first major report to be made on 
the States' compliance with the GRS law and regulations, as they 
spent over $1 billion of the (iRS funds exported to them from Wash- 
ington between October 20.1972, and June 30,1974. 

Because much has already been researched and reported about local 
government's performance and so remarkably little about the States"— 
although $1 in every $3 of GRS money passes through their hands—I 
wish to give you a somewhat detailed "report card" on the six States 
studied. 

My facts are drawn from the report just mentioned. My focus is on 
civil rights noncompliance, specifically in employment. 

Monitors found some gaps in State compliance, both with the spirit 
of the law and the letter of the regulations. 'V\naile their findings do 
not necessarily indicate a total lack of concern al)Out civil rights, they 
do point to some serious sins of omission in enforcement. 

Confusion about, or lack of commitment to. the civil rights require- 
ments of the law appeared to be the norm in the six monitored States. 
The qucvStions boil down this way: Can the Federal Government "pa,ss 
through", along with the money,'its responsibility for seeing that Fed- 
eral dollars are spent in a nondiscriminatory waj^—a responsibility 
mandated by more than this single law ? 
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Is it reasonable to assume tliat States will police themselves ? Who is 
ultimately responsible for enforcing section 122? Is section 122, in fact, 
enforceable? 

The State and Local Fiscal Assistance Act directs the Department 
of the Treasury to insure enforcement of the provision of section 122. 
Treasury issued rejrulations to this end: By default, enforcement of 
State compliance with section 122 fell to the States themselves. How 
are they executing this added responsibility ? 

The answer is, not very well, even when the will exists—and it does 
not always. States, stuclc with assigning a fox to watch the chicken 
coop, usually left the job to an existing State compliance agency. And 
those agencies have had three problems: No power, no money—which 
means no stail—and no help from the Feds. 

The task has been a huge postscript added to the job description of 
agencies often already underfunded and overburdened. The level of 
civil rights enforcement has varied from State to State as these factors 
came into play. 

The Governor's Office of Equal Employment Opportunity in Texas, 
now eager to take a forward step, is strapped by a yearly budget of 
$25,000, a staff of 18 partly borrowed from the Governor's budget, and 
a lack of authority. It cannot issue cease-and-desist orders, initiate 
court action, or impose fines for violations. 

This office has only two options: To ask the attorney general to file 
suit against agencies that refuse to file affirmative action plans, or to 
ask the Governor to cut off agency funds. Neither is currently a likely 
recourse given the lack of aggressive support provided to the Office of 
Equal Employment Opportunity to date. 

Texas is not the only State where civil rights agencies are under- 
staffed, underfunded, and underpowered. The Iowa tllivil Eights Com- 
mission primarily uses conciliation to resolve complaints. It can issue 
cease-and-desist orders, but rarely does. Court action is not an effective 
option, because the commission has no subpena power. 

Moreover, it is hard to identify discrimination problems in Iowa, 
since the Commission treats this kind of information as confidential. 
Monitors were told that there had been discrimination complaints filed 
against the State, but in the last 3 years, none have reached the hearing 
stage of resolution. 

A review of summarized State employment data shows that Iowa 
has pi'oblems in employment practices that may warrant a cliarge of 
discrimination on the basis of sex and possibl}- on the basis of race as 
well. 

For example, the average male salary is $2,750 more than the aver- 
age female salary. "Wliite men earn an average yearly salary that is 
$2,770 more than white women; whites average close to $1,000 more 
per year than blacks. 

There are additional disparities in terms of earning power. While 
?>5.1 percent of the total number of males earn less than $8,000, 75.6 
percent of the total number of females fall into this c<ategory. Simi- 
larly, 65.5 percent of the total number of blacks earn less tlian $8,000, 
with 51.3 percent of the total number of whites in the same category. 

As of June 1974, no revenue-sharing money was reported as having 
gone directly into the State agencies covered by these statistics; none- 
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thelcss, it is clear that the $32 million allocated to education supplanted 
an almost identical amoimt of money from the general fund. 

One must conclude, then, that m truth, revenue-sharing dollars 
found their way into numerous State agencies which continue to dis- 
criminate in employment. Even assuming vigorous civil rights enforce- 
ment, the fungibilitv factor makes real compliance an illusion—short 
of 100 percent nondiscrimination in all State employment. 

California's Fair Employment Practices Division, charged Avitli 
eliminating discrimination in housing and employment, is another 
example. It is typically understaffed, as well as limited in legal enforce- 
ment authority. The division's 5 affirmative action program staff 
and 25 consultants work simultaneously on over 75 investigations, with 
an active yearly caseload of nearly 3,(00. Its chief executive claimed 
only a 30-percent success rate in resolving discrimination complaints. 

No doubt understaffing can account for at least i)art of the high per- 
centage of unresolved complaints, but the lack of enforcement power 
is also to blame. 

On the other hand, the Massachusetts Commission Against Dis- 
crimination and the Michigan Civil Rights Commission appear to 
have the power to deal with dis^-rimination problems. They both 
negotiate, nold hearings, and can initiate court action, though final 
court ordei-s must be enforced by the court. 

Unfortunately, although the power is there, the staff is not. The 
Massachusetts Commission appears to have the more serious staff 
problem. According to its chairpei-son, it employs 60 but needs 300. 

Tennessee's Human Development Commission has neither adequate 
staff nor sufficient enforcement powers. It investigates, conciliates, and 
gives technical assistance with its limited staff of five, but its only 
power is the endorsement of the Governor. 

Governor Dunn seemed to ha\eboth the commitment and the power 
to eliminate discrimination, but jirogress has been slow. In January 
1972, he established an affirmative action program. As of December 
1073, two State agencies still had no minority employees. 

More than two-thirds of the 34 agencies included in the 1073 Con- 
solidated Affirmative Action Report have minority employment that 
deviates by more thnn 5 percent from the 1070 minority population. 

Even more relevant are the 24 of the 34 reporting agencies which 
deviate more than 5 percent from the total minority percentage in 
State government. Corrections, mental health, and social services tradi- 
tionally have preponderances of minorities, usually in low-paying, 
unskilled jobs. In 1073 over 50 ])eiTent of the minority persons em- 
ploved by the Tennessee government were in these three agencies. 

Some revenue-sharing dollai-s were spent by two of these three. It 
seems to the league that ORS has been remiss in its responsibility by 
failinir to take a close look at the more detailed EE04 forms which 
would d(X*ument what appeai-s to be discrimination. 

This criticism is particularly relevant in light of the fact that the 
Transportation Department, with a 00-percent white male work force, 
received nearly one-third of the State's revenue-sharing dollars. 

If impotent agencies make State enforcement a lot less than it should 
l>e, the Office of Revenue Sharing's supine attitude about its job of 
policing the police makes us wonder if they think section 122 is just 
one more piece of congressional rhetoric. 
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On February 1, 1975, the Texas League of Women Voters wrote a 
complaint alleging noncompliance with civil rights provisions of the 
general revenue-sharing law to tlie U.S. Attorney General. A letter was 
also sent to Graham Watt, tlie Director of the Office of Kevenue Shar- 
iiig, to notify liim of the probable violation and to request that he use 
liis authority to disallow the continued misuse of general revenue- 
sharing funds by the State of Texas. Both letters were accompanied by 
extensive and full evidence to support the allegation of noncompl iance. 

Texas monitoi-s had obtained data from the recently created Gov- 
ernor's Office of Equal Employment Opportvniity which showed that 
women, black and ethnic minorities are underiepresented in Texas 
State employment and occupy a disproportionate share of the low- 
skilled, low-paying jobs. 

Tlie data, collected and analyzed by the EP^O, in part to meet re- 
quirements of the Federal Equal Employment Opportunity x\ct of 
1972. included employees from all State agencies. 

Blacks, both male and female, lield only 7.7 percent of the 70,97fi 
jobs included in the Governor's EEO study, while they make up 12.7 
Sercent of the total State population according to the 197(J census. 
_. panish-surnamed individuals, comprising 18.o percent of the popula- 
tion, held only 11.1 percent of the jobs. 

As .salary levels increased, minoi'itv j^ercentages decreased. In the 
$16,000 to $24,999 range, 90.4 percent of the jobs were held by white 
non-Spanish-surnamed pei'sons; 2.5 percent were held by Spanish- 
sunuimed ])ersons and 0.5 percent by blacks. 

Women constituted 41.3 percent of the State's employees, but held 
very few of the high-paying jobs. The majoritv, 57.4 percent, earned 
less than $0,000; only 10.6 percent of the jobs at or above the $10,000 
level were held by women. 

The record within the specific agencies that got State GRS funds 
is no better and in some instances is much worse. Employment data 
for the 42 agencies, commissions, and courts receiving GRS fimds 
sliows that black employees in 1973 earned an average of $5,585, a wage 
level far below the average of $7,797 for white non-Spanish-sui-named 
persons. 

Tn these agencies 79.9 percent of the black employees, 68.2 percent 
of the Spanish-surnamed and 29.8 perc^Mit of the women earned $0,000 
av less. Of those earning $10,000 or more, only 5.1 percent were Spanish- 
surnamed. 0.8 Dercent were black and 12 percent were female. 

Tlie Deoartment of Justice began a full investigation of Texas 
State emijloyment practices in October 1974, after getting numerous 
complaints of discriminatory practices from individuals in Texas and 
from Federal level agencies as well. 

On April 17, 1975, fully 21^4 months after the complaint was made 
ptiblic, the Office of Revenue "Sharing sent a letter of inquiry to the 
Governor explaining the nature of the league's charge of discnmina- 
tion and requesting an explanation within ?>0 days. 

The Govenior i-eque.sted and was granted a 90-day extension. Mean- 
while the State of Texas continues to enjoy the uninliibited flow of 
GRS funds. Documentarv evidence of employment discrimination has 
been on file witli the Federal Eqtial Employment Opportunity Office 
since 1973 and it is thei-efoi-e available to the Office of Revenue Shar- 
inff. Furthermore the evidence accompanied the Febnian' 4, 1975, 
letter from the Texas Tjeague of Women Votere to Graham W^att^ 
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The Office of Revenue Sliaring has had more than ample cause to 
initiate its own investigation into the probable misuse of general rev- 
enue-sharing funds and to play its mandated role of either obtaining 
compliance or terminating GES funds to the State. 

An ORS official stated on August 5, 1975 that the use of admin- 
istrative proceedings against the btate of Texas has not l)een ruled out 
as a means of obtaining compliance, but for the present ORS is work- 
ing with the Department of Justice and is hoi)eful that tlie matter 
will be resolved without a suit. So far State officials have not re- 
sponded to the Texas league about its complaint. 

The pace of action by tlie Office of Revenue Sharing and the lack 
of any reaction at the State level call into question whether account- 
ability h.as any real meaning in the general i-evenue-sharing program. 
Redress for the employment discrimination of the magnitude discussed 
here, if left to a pri^'ate court suit, could involve several j-ears and 
costvS running into tens of thousands of dollars. 

The citizens of Texas should not be forced to choose between ac- 
cepting the State's continued employment discrimination or spending 
very large sums of time and money to pursue the matter in court. 

Events to date have made a mockeiy of power to the j^eople and cit- 
izen accountability in Texas. It can only be hoped that Justice Depart- 
ment action or a late awakening to responsibility on the part of the 
Texas government alters this current abuse of the law and the people. 

The situation in Michigan is different. Here the ORS has played 
a somewhat more active role. 

The Michigan controverev stems from the 1072 termination of Fed- 
eral financial assistance to tlie Femdale School District for its refusal 
to desegregate the Grant Elementary School, as requii'e<l by title VI 
of the Civil Rights Act of lOW. 

This action, the first of its kind in a northern school district, took 
place only after the Department of Health, Education, and Welfare 
used every resource to get voluntaiy compliance with the law. 

The full procedure, wliich took over 4 yeare from tlie initiation of 
the action in 1968 to final termination in 1972, was upheld by the Sixth 
Circuit Court of Appeals in 1973. By refusing to hear the case the U.S. 
Supreme Court endorsed the circuit court opinion. 

ORS says that Michigan used its general revenue-sharing funds for 
the State retirement system for public school teachere whicli is of 
direct value to the Femdale School District, hence the action violated 
the antidiscrimination pi-ovisions of the general revenue-sharing law. 
On November 4, 1974, the State of Michigan was advised by the Office 
of Revenue Sharing of the probable violation and requested a remedy 
or ade^iuate defense of this expenditure within 60 days. 

None was presented, (iovemor Milliken in a letter to ORS, dated 
January 30, lO";'), argued that the funds do not directly Ijenefit the 
Femdale School District and that no violation of the law had occurred. 

The Office of Revenue Sharing chose not to pursue the matter under 
tlieir own auspices, an action which could, and according to many civil 
rights advocates does, require the deferral of future revenue sharing 
payments to Michigan. 

Instead it has asked the Department of Justice to take corrective 
action. The Department of Justice notified the Ferndale School Dis- 
trict in a November 14, 1974, letter that it was not in compliance with 
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title VI and has since requested a written plan of action that will 
desegregate the Gi"ant School. 

Xo constitutionally acceptable plan has been forthcoming. Conse- 
nuontly the Justice Department filed suit on May 24,1975, against the 
district and included the State of Jklichigan as a defendant in the suit 
at the request of ORS. 

Meanwhile the Grant School in Femdale continues as an all-black 
facility and ORS money continues to flow into the State coffei-s. 

"While the Ferrule case slowly grinds it way through tlie courts, 
with small evidence of concern iov the maxim that justice deferred 
is justice denied, the Michigan Department of Ci\al Rights has taken 
one significant action. On Septemlxjr 30,1974, the department's execu- 
tive director issued a memorandum that sets forth ''Recommendations 
for Action To Insure Equal Opportunity in Federal Revenue Sharing." 

These recommendations include the issuance of a nondiscrimination 
policy statement, an executive order specifically addressing nondis- 
crimination provisions of general revenue sharing, implementation 
of a review and monitoring program, the delegation of enforcement 
authority to the department of civil riglits, and perhaps most im- 
poi-tantly, the appropriation of a portion of the State's GRS funds 
to implement and cany out these programs. 

Clearly the development of this progi'am is in part a response to 
the LWV's monitoring efforts. 

While the Avork of the league in Michigan and Texas must be com- 
mended, the amount of volunteer time at the State level and the pi"o- 
fessional time and money that Avent into the effort at the national 
project level must not be overlooked. Positive results are indeed satis- 
fying, but the effort cannot be repeated in each of the 50 States and 
38.000 local jurisdictions receiving GRS funds. 

The A'olunteer time and financial and professional resources involved 
in baclcing up such an effort would l>e enormous. Yet without these 
citizen efforts and absent some commitment on the part of Federal 
agencies responsible for enforcing the law, GRS funding of discrim- 
ination by State governments is built into the progi-am. 

In conclusion, endence shows that without Federal level enforce- 
ment of civil rights provisions. State governments knowingly or im- 
knowingly perpetuate the existing pattern of discrimination, par- 
ticularly in State employment. 

There must be a Federal level commitment to the erjidication of 
racial, ethnic, and sex discrimiiiation. If general revenue sharing is 
renewed, specifications must be written into the law, and the regula- 
tions carefully designed to carry out that commitment. 

Relying on the good will and intentions of State government offi- 
cials will not suffice, nor can we be content with the delegation of civil 
rights enforcement of Federal law to State human rights agencies 
or civil rights commissions. Such State agencies are typically under- 
staffed and lacking in authority to give full redress in discrimina-tion 
cases. Their cooperation should be solicited, but not as an accompani- 
ment to a stix)ng Federal level enforcement effort. 

In light of the abysmal civil rights enforcement record over the 
past 3 years, Congress should not endorse renewal of the progi-am 
imless that renewal contains major changes in the civil rights pro^a- 
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sions of the act coupled with, the insistent congressional pressure for 
effective administration. 

Thank you, Mr. Chairman. 
[The prepared statements of the panel members follow:] 

STATEMENT OF WnxiAM L. TAYIOK, DIEECTOB, CENTER FOR NATIONAL POLICY 
REVIEW, SCHOOL OF LAW, CATHOLIC UNIVERSITY 

Mr. Chairman and members of the subcommittee, my name is William L. 
Taylor, and I am Director of the Center for National Policy Review, a legal 
research and advocacy group affiliated with the Catholic University Law School. 
The Center Is one of four organizations which jointly sponsor the National 
Revenue Sharing Project—an intensive effort to monitor the oj)eration of gen- 
eral revenue sharing in communities throughout the nation and to gauge the 
Impact of the law on minorities and poor people. Among the Center's respon- 
sibilities are continuing oversight of the Federal government's administration of 
revenue sharing, particularly the civil rights provisions of the law, and legal 
repre.sentation of those seeking administrative redress for violations of the law. 
Recently we completed a substantial report for the National Science Founda- 
tion on Civil Rights Under General Revenue Sharing. The subcommittee has 
been furnished copies of this reiwrt and certainly may reproduce any portions 
that it det^ms relevant and useful to complete the record of this hearing. 

We appreciate the timeliness of tiiese hearings and the opi)ortunity to present 
testimony. 

As you know, civil rights organizations have been concerned for several years 
that the guarantee of equal protection of the laws will not be maintained under 
general revenue sharing or under other measures that have as their stated pur- 
pose, an Increase In "local control" over social welfare programs. Whatever one 
may think about "local control" as a theory, black people and other minorities 
have special reason to know that in practice they are the victims under any pro- 
gram that is locally controlled without effective federal safeguards. Tliis con- 
cern does not mean that civil rights groups are in love with the detailed admin- 
istrative regulations and plain old reil tape that have marred some aspects of 
categctrical programs. We liave concern, as you do, about the speedy and efficient 
delivery of services to citizens. 

But there is a basic distinction to be made between the myriad strings that 
have been attached to some federal programs and requirements of civil rights. 
The right to be treated fairly and without discrimination based on race, sex or 
other invidious considerations In programs made possible by government funds 
Is not simply an administrative requirement or string. It is a fundamental ground 
rule having to do with the integrity of the processes of government. Indeed, I 
believe that national guarantees of civil rights fall into the same category as 
"one-man, one-vote"—they are rules imposed from above on states and local 
governments, not for the puri>ose of making them weak or dependent but to assist 
them In liecomlng strong enough to be vital parts of a functional federal system. 

Certainly Congress in enacting the State and Local Fiscal Assistance Act of 1972 
recognized that assuring equal treatment under law was a fundamental responsi- 
bility that must remain in the hands of the Fetleral government even when the 
mechanisms for allocating federal assistance were being altered substantially. 
The requirement of nondiscrimination, as you know, was mandated in Section 122 
of the Act and specific responsibilities to enforce the law and to correct viola- 
tions were given to the Department of the Treasury and the Department of 
Justice. 

The enactment of Section 122 also constituted implicit recognition by Congress 
that, contrary to the views held by some people, the duties of the fetleral govern- 
ment are not satisfied simply by defining the right to equal treatment and pro 
viding a means for private redress in federal courts. Where the denial of rights 
has been pervasive, as It has In almost every governmental function affecting black 
citizens and members of other minority groups, private lawsuits can make only a 
small dent in remed.vlng the problem. What is required, and what Is contemplated 
by Title VI of the Civil Rights Act of 1964, Section 1'22 and other provisions of 
law. is full use of the powers of federal agencies assisted by federal funds. 

But any reassurance that civil rights groups may have derived from the inclu- 
sion of specific antidiscrimination provisions in the revenue sharing law has been 
dissolved by actual experience with the way the law has been administered. 
Three years have elapsed since enactment of the law, a suflSdent period to make 
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judgments about the manner In which It Is being administered by the Dei)art- 
ment of Treasury and its Office of Revenue Sharing. It has become clear to us 
from our own investigations and from studies conducted by others 1) tliat there 
is i)ervasive discrimination in programs and activities assisted by revenue shar- 
ing funds and 2) that the Office of Revenue Sliaring. tlie agency chiefly responsi- 
ble for securing compliance with the law, has failed to take effective steps to 
prevent or remedy discrimination. 

THE FBEVALENCE OF DISCRIMINATION 

I would like to touch briefly on two areas where problems of discrimination 
commonly arise under the revenue sharing law—discrimination in the enipbiy- 
ment practices of state and local governments and discrimination in local services 
providtHl with fetleral assistance. 

It has been clear for many years that racial discrimination in state and local 
eniidoyment is a violation of the equal protection clause of the 14th Amendment. 
But it was not until 1972 that Congress provided a remedy for such discrimina- 
tion by amending Title VII of the Civil Rights Act of 19C4 and by including Sec- 
tiim 122 in the State and Local Fiscal Assistance Act. In light of this, we were 
not surprised to discover that in the great bulk of 33 jurisdictions examined by our 
project—mainly medium and large cities—there were wide gaps in the per cent 
of minorities and women in the work force and the per cent employed in particu- 
lar departments and agencies of government and often in the city as a whole. In 
one large southern city with n 50 per cent minority population, the fire depart- 
ment which received revenue sliaring funds had fewer than 3 per cent minorities. 
In a border city, with a 24 per cent minority |)opulation, the health department 
which received revenue sharing funds enii)loyed only 1'/r minorities. And there 
were several cities with departments which employed few minorities or women 
not only in professional or managerial positions. Init even in blue collar and 
secretarial positions where minorities were employed elsewhere in the city. 
There is evidence also, as otliers will testify, that similar disparities exist in 
employment in state agencies. 

A study of 26 local governments conducted by the Comptn)ller of the Currency 
does indicate that in a few jurisdictions—mainly large cities—some progress had 
been made in recent years in re<lucing very wide racial disparities. Hut the basic 
findings of tlie GAO study reinforce those which we reache<l indei>endeiitly. The.se 
disparities reflected in the (JAO report and our study are a reflection of various 
state and local practices that fail to conform to tlie recpiirenients of federal civil 
riglits law—the use of tests for hiring and promotion that exclude minorities 
and that are not job related, the failure to adopt affirmative techniques for recruit- 
ing minorities and women, and tlie persistence of instances of overt discrimina- 
tion. Even if we assume that most states and local govennnents are willing to 
cooiierate in bringing their employment practices into compliance with tlie law. a 
major effort by the federal government is clearly ivcjuired. And, with state and 
local government emjdoyment constituting the most rapidly exiwnding field of 
job opix>rtunity in our national economy over recent years, it is also clear that 
.such an effort by the federal government is crucial to tlie gf>al of minorities to 
overcome the barriers [X).sed tiy past di.scrimination and to become full and pnv 
ductlve participants in American society. 

Similarly, the requirement tliat governmental services and facilities be fnr- 
nlshwl equally and without discrimination on the basis of race or other invidious 
considerations is an area where legal remedies liave emerged only recently. It was 
not until 1972 that a federal cotirt of appeals, in the case of Hawkins v. Town of 
Shaw, held that under the 14th Amendment a remedy must lie provide<l when 
services such as .street lighting or paving are clearly inferior in black neighlxir- 
hotxls to those providefl in white neighborhoods. More than one-third of tlie 
(romplaints pending at the Office of Revenue Sharing concern dis]>arities in ser\-- 
ice.s, and among them ai"e several where the allegations are a blatant discrimina- 
tion of the tyiH" found in Shaw. In several of these cases including Amarillo. Texas, 
Bogalusa, Louisiana and Ouachita Parish, Louisiana, ORS has found .sul)stance 
to the allegations, but the cases either remain pending or the agency has ac- 
cepted the most general pledges that the discrimination will lie remedied. 

In the medium sized and larger cities of the South and North where our moni- 
toring project was conducted, discrimination in services was not as blatant as 
that found in Shaw or in several other .small southern communities, but jieople 
in minority and ghetto neighiiorhoods expressed strong feelings that they were 
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luit receiving equal services. In tliese situations, adefjiiate implementation of tlie 
civil rights provisions of tlie revenue sharing law demands careful Investigation 
to determine whether discrimination exists and the development of objective 
standards of measuring governmental services. Yet few investigations have taken 
place and, although we have been told that the Office of Revenue Sharing Is pre- 
iwring a "guidebooii" on municiiml services, it lias not yet issued or even deveIoix>d 
olijective standards by wliich tlie equity of services sul)sidized by revenue sharing 
can be gauged. Thus as matters now stand, increasing federal resourctw are being 
apitlied through revenue sliaring and other federal laws to assist local govern- 
mental services, while the inaction of the ORS permits these sums to lie used in 
ways which may violate the Constitution and laws and thwart the national goal 
of providing "a suitable living environment" for every American citizen. 

THE PERVASIVE DETAULT OF 0B8 

One may .sympatliize with the problems facing an agency charged by law with 
preventing discrimination in some 30,000 state and local governments not only 
in the activities I liave describeii but in other areas as well, such as in the em- 
ployment practices of private contractors utilizing revenue sliaring funds for con- 
struction projects. Hut the fact that the tasli is one of great magnitude provides 
no excuse for the Inaction and lethargy that has marked ORS' performance in 
carrying out the duties placed uixm the agency by Congress. 

In the first place, the opixjrtunity to create a climate encouraging compliance 
with tlie law has l)een lost by the pulilic utterances of higli officials of the I)epart- 
nient of Treasury. Rejieatedly, tliey have descril)ed revenue sharing as a program 
"free of strings", diflerent in its adniinistraticm in almost every re.si)ect from 
|)rogranis of categorical aid. Civil riglit.s n-quirements have occasionally been 
inentionwl, liut they have been treated as secondary matters, with no suggestion 
tliat the Treasury Deiiartment was prepared to make vigorous use of its en- 
forcement autliority to remedy violations. With these signals emanating from 
the top, it is little wonder that few state and local governments have l)een iin- 
l)elled to examine tlieir past practices and to take corrective action where needed. 

Secondly, the Office of Revenue Sharing has studiously Ignored the teaching 
of experience under earlier civil rights laws that the key to success in perform- 
ing a major enforcement tasli is to establish good compliance machinery and to 
demonstrate a willingness to iniiiose sanctions on tliose wlio violate the law. Dur- 
ng the 19(iOs, tie Department of Health, Education and Welfare was able to 
bring about successful integration of pul>lic schools in many districts in the South 
liy making clear that it would withhold funds from districts that did not sul)mit 
acceptable plans. Once HEW had employed this remedy in a number of cases, 
other districts began to come into compliance without awaiting the imposition of 
a sanction. Particularly important in this process was the decision of HEW to 
defer new funding to a district upon a finding of probable noncompliance even in 
advance of completion of all the steps of tlie conqilex administrative process 
leading to fund termination. 

But ORS refused to consider the use of deferral as a remedy on grounds that 
its iirogram was "different" and it has jiersl.sted in this refusal even after hav- 
ing been told liy a federal district court that it had legal authority to defer 
funds subject to the adoption of appropriate regiilation.s. In fact. ORS has de- 
ferred revenue sliaring funds only once and then only when specifically orderetl to 
do .so liy a federal court liecause judicial findings had lieen made that the City of 
Chicago had practiced racial discrimination in its police department which re- 
ceived large sums of revenue sliaring money. Belatedly last spring ORS came for- 
ward with proposed regulations providing for deferral of funds In the most limited 
circumstances—where a fetlerai court makes a finding of discrimination and 
finds revenue sharing funds implicated. These regulations do not provide for de- 
ferral on the basis of the agency's own findings of discrimination (or on the liasis 
of findings of other agencies), a step ORS is clearly autliorized to take under 
the Chicago decision. Indeed, the regulations actually seek to cut back on the 
legally adjudicated duty to defer whenever findings of discrimination have iieen 
made l>y a court of competent jurisdiction. ORS is saying to victims of di.scrinii- 
nation in the.se regulations that "even tliough you have proved discrimination in 
a court and even though we know that revenue sharing funds are involved, we 
will not defer unless you or others had the foresight to make revenue sharing a 
formal part of the court proceedings." In other words in the great majority of 
eases where discrimination has been found, ORS would not apply a deferral 
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remedy and would be content to let the funds flow while discrimination remains 
uncorrected. 

And, apart from the one case where Treasury deferred funds when directed to 
do so by a court, the agency has taken formal enforcement action in only one 
other instance—a simple referral to the Department of Justice of a highly pub- 
licized violation in Ferndale, Michigan. 

Beyond this shocking repudiation of its own authority to employ sanctions to 
deal with violations of the law, tlie agency has until now refused to initiate its 
own compliance reviews or investigations, in a technique now generally regarded 
as indispensable to uncovering patterns or practices of discrimination. Instead, 
ORS has relied also entirely on the receipt of complaints and, lacking admin- 
istrative controls that would asure expeditious handling, some matters have 
pended for years or more without redress. Based on experience, a person who 
flies a complaint today may expect five months to elapse before ORS even deter- 
mines whether a violation has taken place. Assuming ORS does find noncom- 
pliance a further wait of more than seven months occurs before some resolution 
of the matter is reached. Further, as the U.S. Civil Rights Commission and others 
have rep<irted, even the few successes that ORS has claimed through settlements 
are su.spect because in several instances the agency has settled for less than full 
compliance with the law. 

Tliirdly, while excusing inadequate performance on grounds that its staff is 
very small and simultaneously arguing that a large staff would not comport with 
the philosophy of revenue sharing. ORS has failed to take stops which would 
enlist the energies of other appropriate agencies, federal and state, in remedying 
discrimination. For example, in 1973, ORS seemingly acceded to the suggestion of 
civil rights groups that it could alleviate its burden of investigation through ar- 
rangements with other agencies, such as HEW, DOT and HUD, to monitor com- 
pliance in their areas of special expertise, by providing in its regulations for such 
cooperation agreements. But only in the last few months has ORS included agree- 
ments with three federal agencies—EEOC, Justice and HEW. And sadly the 
agreements amount to little more than provision for an exchange of information, 
and their utility is severely liampered by ORS's refusal to make binding delega- 
tions of authority that would oblige them to accept tlie findings of these agencies. 

If ORS has been lethargic in its dealings with other federal agencies, it has 
been almost totally derelict in establishing useful relations with state and local 
human rights agencies. The State and I^ocal Fiscal A.ssistance Act is one of the 
few laws that pro\ndes a role for governors in resolving complaints of civil rights 
violations, and ORS has stated that it wants to enlist the help of states and 
localities in securing civil rights compliance. Yet we found in our monitoring 
project that only 52 percent of local human rights officials had any accurate idea 
of how revenue sharing money was lieing used In tlieir communities and only one 
or two had been given any review resixmsibility for the use of general revenue 
sharing funds. In other surveys commissioned by the National Science Founda- 
tion, it was found that 70 to 80 per cent of the local officials interviewed stated 
they had received no communication from the Federal government or their state 
on civil rights requirements and that many gave no consideration to equal op- 
portunity standards in allocating funds. 

ORS has recently entered Into agreements with several state human rights 
agencies for the exchange of information and for the conduct of state investiga- 
tions to which ORS will give "substantial weight." But these agreements have 
hven concluded without regard to wliether state agencies have the resources to 
carry them out and without regard to tlio legal and practical limitations on state 
agency authority to prevent discrimination in public employment and services— 
limitations often more stringent than those the state agency faces in dealing with 
private discrimination. Further, the approacli of detecting civil rights violations 
through state fiscal adtiits, so highly touted by the then director of ORS when he 
appeared before this sulicommittee two years ago, has turned out to be a complete 
bust, since almost nothing of value concerning discrimination has been uncovered. 
In short, ORS has failed to establish relationships with state human rights 
agencies or other state units which have produced, or even promise to produce, 
a strong cooperative effort to enforce civil rights requirements. 

OTHEB  ISSUpS  APFECTINO   MINORITIES  AND   THE  POOR 

Even If the Office of Revenue Sharing took far more seriously than it does its 
responsibility to enforce civil rights laws, serious problems of equal treatment 
under law would remain. Several months ago, spokesmen for the Ford Adminis- 
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tration told a New York Times reporter that in their view, the urban crisis was 
over and that measures that might arguably have been required in the 60s were 
no longer needed. But in the same story, government statistics revealed the grow- 
ing economic disparity between family income In tie central cities and in the 
suburbs of our nation's large metropolitan areas. And while some minority fami- 
lies have gained sufficient mobility to find suitable housing outside ghetto areas, 
the i-acial as well as economic disijarities between central cities and suburbs 
continue to grow. Revenue sharing, I submit, reinforces this continuing and grow- 
ing urban ajjartheid by providing "no strings'' funding that permits relatively 
affluent white suburbs to meet their public service needs without contributing 
anything to the solution of major social and economic problems that afflict the 
metropolitan area as a whole. 

When such a suburban community uses revenue sharing funds to upgrade 
paries, roads, scliools or other services (that may already be superior to those 
available in central cities) they are obligated under the current law to assure 
that the services are distributed equally within the community. But that may be 
of no help to a minority family that is effectively barred by zoning practices from 
residence in the community in the first place. 

Prior to the advent of revenue sharing, a number of efforts still in the 
embryonic stage were being made under categorical programs to induce some 
degree of cooperation among local jurisdictions In metropolitan areas, e.g., by 
promoting the concept of "fair share" housing throughout the area, which would 
also give minorities and lower income people better access to jobs and public serv- 
ices outside ghetto areas. It does not require much empirical study to conclude 
that once funding is available that provides neither requirements nor incentives 
to metropolitan cooperation, these fledgling efforts to induce some sense of resiKin- 
sibllity will wither and die. That, I believe, is what is happening and what will 
continue to happen if revenue sharing is continued and expanded in its present 
form. 

BEC0MMENDATION8    AND   CONCLUSION 

In short, Mr. Chairman, it Is not an exaggeration to say that under revenue 
sharing civil rights enforcement has become a disaster area, reinforcing our worst 
apprehensions that this form of allocating resources and authority would become 
a vehicle for dissolving hard won federal protections against discrimination. Yet 
I do not think that conflict is Inevitable between measures to exjiand tlie 
resources of states and local governments so that their energies will be more fully 
utilized in meeting pressing domestic problems and steps to assure that basic 
national policies, such as equal protection under the law, are fully enforced. 

If these objectives are to be reconciled, however, it is clear to us that funda- 
mental reform of the State and Local Fiscal Assistance Act is required. In the 
civil rights area it has now become clear tliat if there is to be any hope of fair 
and vigorous enforcement, the Congress will have to direct the Executive branch 
to take the steps it has persistently refu.sed to take over the past three years. 
These include mandated timetables for completion of the investigative and en- 
forcement processes to eliminate the interminable delays that have plagued the 
program; a specification of the enforcement stei>s to be utilized where voluntary 
compliance efforts fail, Including the temporary deferral of funds on court or 
agency findings of discrimination: a requirement that settlement agreements be 
reduced to writing and be periodically monitored to do away with the vague 
promises to "do right" that ORS takes such pride in negotiating; mandated agree- 
ments with other federal agencies to share the burden of investigation, with pro- 
vision that the finding.s of these agencies shall be accepted as the basis for 
enforcement action. 

In addition, it seems to me that minimum steps to arrest the trend toward 
urban apartheid would include an application to general revenue .sharing of the 
provisions for regional cooperation now attached to categorical programs and 
the establishment of new financial incentives to induce suburban governments to 
stop fencing out minorities and the poor and begin doing their share to solve the 
critical social problems that afflict, the nation's cities. 

A harder problem is whether even if Congress makes the civil rights mandate 
more specific it should continue to entrusit implementation of that mandate to the 
Department of Treasury. It has become sadly apparent that Treasury officials, 
unlike their coimterparts in other agencies administering grant programs, view 
them.selves largely as an accounting unit with no policy mis.sion and almost no 
responsibility to assure any result other than sound fi.scal administration. Civil 
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rights enforcement is regarded as unwarranted interference with the perceived 
mission of keeping the dollars flowing. 

This may be an institutional attitude so ingrained that it will not be materially 
altered even by stronger direction from Congress. Thus, I believe that C!ongres.s 
may wish to consider whether civil rights may be better protected by a transfer 
of enforcement functions to an agency such as the Department of Justice that has 
the needed expertise and tliat would regard the responsbility as consistent with 
its major objective. 

Mr. Chairman, we are in the midst of a period in which the resolve of this 
nation to honor the commitments it has made in the Constitution to treat all 
citizens equally under the law is again being severely tested. As important as any 
other question we face during this period of testing is whether the Congress of 
the United States Is prepared to assure that general revenue sharing—the largest 
domestic grant program we have—is administered in a manner that acknowledges 
the right of blacks and other minorities to equal protection of the laws. It has not 
been so administered during the past three years, but we hope and believe that 
Congress will act to set the.se matters right. 

PREPARED STATEMENT OF SUSAN PERKY, SotrrHERS GOVERNMENTAL MONITORINO 
PROJECT, SOUTHERN REGIONAL COUNCIL, ATLANTA, GA. 

Good afternoon, Mr. Chairman. My name is Susan Perry. As staff counsel to tlie 
Southern Governmental Monitoring Project, I have been asked to testify before 
your committee this afternoon. 

As you know, S 1-^ (a) of the general revenue sharing act' prohibits discrimina- 
tion based on race, color, national orgin, or sex in all programs or services re- 
ceiving entitlement funds. Not until July 24, 1975, did the Office of Revenue 
Sharing (ORS) finally draft proposed regulations ^ which define employment or 
sex discrimination. However, our experience in investigating the uses of GRS 
funds and discrimination in the South forces us to conclude that the Act and 
proposed rules on civil rights requirements must be amended. 

Over the past two years, our project has employed researchers in abotrt 60 
southern communities to investigate, among other issues, the extent of discrimina- 
tion in GRS funded programs. The entire report detailing all of our findings on 
discrimination will be published next month. My remarks today will highlight 
some of our major findings. 

INVESTIGATION HAS CONSISTEXNTLY REVEALED THE INADEQUACY OF OES' ANTIDISCRIMI- 
NATIO.N- ENFORCEMENT UNDER THE PRESENT STATUTORY AND ADMINISTRATIVE SCHEME 

A primary congressional purjiose for enacting revenue sharing legislation was 
to promote greater flexibility in the use of federal funds at the local level.' But 
this policy may have created an inherent conflict with effective civil rights en- 
forcement—particularly in the South where federal inten'ention has historically 
been a decisive factor in anti-discrimination compliance. 

SGMP investigations support the charge that ORS has been unconscionably 
derelict in i^erforming its administrative enforcement duties mandated by the 
statute. As a result of the discriminatory conduct of re<'ipient governments 
couplwl with the lack of effective enforcement by ORS, black and ix>or .southerners 
continue to be denied equal access to critical programs and services simnsored by 
jurisdictions receiving revenue sharing funds. 

EMPLOYMENT PATTERNS OF A SUBSTANTIAL PERCENTAGE OF JtlRlSDICTIONS AND LOCAL 
AGE.NCIES SURVEYED REFLECT A CONTINUING BIAS AGAINST HIKING TOADIT ION ALLY 
EXCLUDED GROUPS IN PROGRAMS RECEIVING REVENUE SHAKING FUNDS 

SGMP surveys disclose that women and minorities were significantly under- 
repre.sented in i)ublic employment, particularly in the public safety departments 
of many communities. This underrepresentation was the basis for citizens filing 
non-compliance complaints with ORS in .several survey locations. 

In Jacksonville, Florida, where blacks constituted 26.5 percent of the total 
population but representation in the Office of the Sheriff amounted to no black 
women on the force, black men 5 percent, white women 2 percent, and white men 

' Stiite and Liocal Fiscal Assistance Act of 1972. 
» 40 Federal Reslster 30974. 

••" See U.K. Rep. No. lOlS, il-'d Cong., 2d Sess., pt. 1, at 9. 11 (1972). 
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93 percent,' the local chapter of the NAACP filed a complaint w-lth ORS alleging 
blatant employment discrimination against women and blacks. Ms. Eddie Mae 
Steward, the President of that group is here with me this afternoon to discuss 
the Jacksonville complaint. 

City officials in another SGMP monitoring site. New Bern, North Carolina. 
were charged with alleged discrimination in the allocation of revenue sharing 
funds used to constract two recreational centers which would have the effect 
of perpetuating a discriminatory pattern of dual service. As a result of this 
complaint, evidence revealed that the town also maintained a lily white fire 
department despite a black population of 8,908. ORS ordered New Bern to 
develop an aflirmative action plan that would make the all-white fire department 
reflective of the minority population. 

Our SGMP investigator in Spartanburg, South Carolina interviewed feminists 
who charged the city with discriminatory hiring, firing, promotion and 
compensation. 

A review of the disposition of the Spartanburg complaint demonstrates the 
inadequacy of ORS procedures for the speedy resolution of allegations of dis- 
crimination. Four montlis after an ORS program audit in December, 1974, turne<l 
up evidence of probable civil rights violations, ORS' only enforcement activity 
consisted of sending a notification of non-compliance to the city. In May, 1975, n 
SGMP staff person contacted the ORS Compliance Manager who candidly ad- 
mitted that the initial findings of the auditor had never been turned over to the 
civil rights unit because tliere was no standard agency procedure requiring sudi 
reporting. Compliance Manager Murphy gave assurances that this "bug in the 
system" would be corrected. Yet nearly one year after the ORS coini>liance 
mechanism was triggere<l, the Spartanburg complaint has grown stale in the ORS 
investigative stages. 

In Spartanburg and other communities, affirmative action plans have been 
drafted to satisfy compliance requirements. Because these reluctantly prepared 
employment plans are not self-executing, the documents amount to mere paper 
commitments in the nl>sence of rigorous enforcement l>y outside agencies to 
compel compliance. 

P.'lILUBE OP E.VFOBCEMENT AGENCIES TO EFFECTIVELY MONITOR CONTRACTOR EMPLOY- 
MENT CAN HAVE A DETRIMENTAL IMPACT ON WOMEN AND HIN0BITIE8 SEEKING 
EMPLOYMENT IN THE SKILLED CONSTRUCTION TRADES 

In Ashevllle and Buncombe County, North CaroUna, and in many other survey 
locations, government officials diverted major portions of revenue sharing dollar.-* 
into what Ashevillo's Chief Finance Oflicer described as "higlily visible, one time 
capital outlays."" Under the existing revenue sharing statute and § 51.51 of the 
proposed non-discrimination regulations, discrimination by private contractors 
receiving entitlement funds is prohibited. In communities like Ashevllle where the 
prevailing wage rate is low and the recession has i)roduce<I a reservoir of cheap 
labor, rigorous compliance take on added significance for women and minorities. 
However, overlapping agency jurisdiction in enforcing minimum wage rate stand- 
ards and minority and female enrollment in apprenticeship programs creates con- 
venient loopholes for contractors interested in evading compliance. 

North Carolina contractor regulation is provided under a confusing bifurcated 
.system of state and federal regulation. Despite federal law" ret]uiring recipient 
governments to monitor weekly wage reports filed by i-ontrnctors, the Asheville 
mayor thought, that the city's compliance obligations consisted of inserting a 
clause in municipal agreements which Indicated that the contract was subject 
to Davis-Bacon requirement.s.' The Wage and Hour Division of the U.S. Depart- 
ment of Labor receives no direct report unless an alleged violation occurs and 
an investigation is requested by an aggrieved party. 

Similarly, this lack of effective enforcement can encourage North Carolina 
contractors to engage in deceptive apprenticeship programs to avoid paying legal, 
minimum wages to those classes of persons intended to benefit from affirmative 
action policies. The Department of Labor has delegated apprentice program 
registration to the State. As of August 10, 1975. 143 Buncoml)e County appren- 
tice programs were registered listing 38 minority apprentices enrolled in ap- 

* "Toward Police/Community Detente In .Tacksonvllle," a report of the Florida Advisory 
Committep on Civil Rljjhta prepared for the Commission, .Ttine 1975, at 10. 

" Interview hv SGMP Invest Isator Tom Sullivan, summer 197S. 
" 29 Code of Federal Kegulatlon ! 3.3. 
' Interview with Mayor Richard Wood by Tom SulUvan. 

62-331—75 18 
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proved programs. No minority apprentices were enrolled in the 10 programs 
speelfleally designated as having affirmative action recruitment plans.' A sham 
approutieeship registration can allow contractors to hire women and minority 
worljers at substandard wages without furnishing the necessary skills training. 
By maintaining an appearance of minimal compliance on paper, local contractors 
may succeed in by-passing the state and federal enforcement meclmnisms. 

Section 51.53(0) obligates recipient govermnents "to conduct a continuing pro- 
gram of .self-evaluation" in order to identify policies and practices whicli have 
"the effect of denying equal employment ojiportunities to minority individuals 
or women." Recipient governments ai'e notified in §5].53(b) that ORS also 
"intends to schedule compliance reviews by giving priority to jurisdictions which 
show a significant disparity between the i>ercentage of minority i)ersons in the 
work force and the percentage of minority persons employed in applicable pro- 
grams." However, we are convinced that unless periodic compliance reviews are 
mandated by law and carried out by a diligent enforcement agency, contractors 
in violation of affirmative action requirements will remain undetected. 

In the time remaining I would like to list some of our major recommendations 
for the committee. 

CITIZENS' ACCESS TO COMPLIANCE INFOKMATION SnOUU) BE EXPLICITLY PROVIDED 

Evidence Indicates that a large number of recipient governments are probably 
in violation of anti-di.scrimination requirements, but relatively few complaints 
are filed with ORS. Not many citizens interviewed by SGMP researchers had 
sophisticated knowledge of revenue sharing and the program's requirements. 

In Raleigh, North Carolina, for example, black members of the GRS funded 
police and fire dei)artmonts filed more than a dozen complaints with the EEOC. 
Tliese complaints have been stalled in EEOC proceedings for about one .vear. 
Ignorant of their rights under revenue sliaring law.s, complainants have ignored 
the ORS route to pursue their discrimination charges. 

As EEOC's work load becomes increasingly unwieldy and as discrimination 
complaints remain unresolved, revenue sharing civil rights procednre-s could 
become an effective method for policing a significant number of employment 
discrimination cases. Accordingly, we urge more effective procedures to insure 
citizens' accessibilit.v to GRS funding and compliance information as well as 
available non-discrimination remedies. 

KF.VENUE SHAUINO LEGISLATION SHOULD BE AMENDED TO INCLUDE A PERMISSIBLE 
EXPENSE CATEGORY TO PAY' FOR THE DEVEIX)PMENT OP AFFIRMATIVE ACmON 
PROGRAMS 

ORS has determined that the funding of affirmative action programs must t)e 
treated as an operating exiiense rather than a capital exi)enditure.' This means 
that revenue sharing money can now be used for affirmative action programs only 
in those program areas eligible for revenue sharing funds under the present 
"priority" oi)erating expenditure categories, such as public safety or environ- 
mental protection. To aid local governments in tlieir compliance efforts, an addi- 
tional expense category to fund affirmative action must be enacted. 

IN LIGHT OF THE SUPREME COURT DECISION IN THE ALASKA PIPELINE CASE,'" A PRIVATE 
RIGHT OF ACTION MUST BE ACCOMPANIED BY AN AUTHORIZATION TO AWARD LEGAL 
FEES   AGAINST   NON-COMPLYING   GOVERNMENTS 

Limitation in enforcement agency manpower requires that private suits he 
recognized as a remedy against discrimination. Because the Supreme Court has 
refused to invade what it considers the "legislature's province by redistrlcting 
litigation costs," legislation must be enacted which would explicitly authorize 
the courts to award attorneys' fees to successful litigants." Revenue sharing 
funds of the non-complying recipient governments could be the source for these 
fees. 

" See letter from Ms. Mlnnon Harden. Assistant Director. Apprenticeship Division, 
North Carolina Department ot Labor, to Tom SnlUvan. dated August 19, 1075. 

»See racmorundum on afflrmatlve action from Robert T. Murphv, OBS Compliance 
Manager, Aucust 1, 1975. 

'" See Aliicska Pipeline Service Co. v. Wildcmeis Societu, 43 U.S.L.W. 4561   (May 12, 
in-->). 

"/(/.at 4571. 



AN   EFFECTIVE   AND   EFFICIENT   ENFOBCEMENT   SCHEME   MUST   EXTEND   CIVIL   RIGHTS 
COVERAGE  TO  ALL  PB00RAM8  AND  ACTIVITIES   OP  A  RECIPIENT  GOVERNMENT 

Revenue sharing funds often pay for municipal services that, otlierwise would 
have been financed from tlie general local budget. Local funds which are freed 
up by revenue sharing may in turn be allocated in such a way as to avoid civil 
rights requirements. SGMP's New Orleans investigation encountered a iwtential 
example for this shifting of iicconnt.s : in that city, officials frankly stated that for 
accounting purposes, they were attempting to place GRS funds not in such 
slightly integrated departments as the police, but in "safe" departments such as 
.sanitation—"safe" because better integrated. 

Furthermore, some local governments still make very little effort to document 
their uses of GRS funds. In Alachua County, Florida, our SGJIP investigators 
found no reliable financial data on uses of GRS funds. County officials clnime<l 
that a high percentage of GRS funds went to s^ocial services, but when confronted 
TPith a request to document this claim, they admitted that there was Indeed no 
way to do so. 

We reiterate the re<!ommendation for jurisdiction-wide coverage which was 
made by Elmer Staats, Comptroller General of the United States, in recent testi- 
mony before a Senate subcommittee," and which we included in our formal 
comments on the proposed ORS antl-dis<Timination regulations. 

AFTER CERTAIN FI.VDINGS HAVE BEEN MADE, THE REGULATORY SCHEME SHOULD PROVIDE 
FOR  AUTOitATIO  SUSPENSION   OF  ENTITLEMENT  FUNDS 

After a determination by Federal enforcement agents of probable discrimina- 
tion and failure to secure voluntary compliance, revenue slmring funds to recipi- 
ent governments sliould be withheld, pending further Investigation and complete 
compliance. Similarly, a procedure for mandatory deferral of iw.vmcuts of non- 
complying recipieut.s, made prior to suits alleging violations of § 12L'. would 
immediately shift the burden of accelerating enforcement proceedings to local 
governments, and would give them a financial interest in the si)eedy resolution 
of complaints. 

INDIVIDUALS   FILING  EMPLOYMENT  DISCRIMINATION   C0.MPLAINT8  MUST BE  SHIELDED 
FROM   RETALIATORY   DISHflSSAL AND  OTHER  REPRISALS 

The pre.sent enforcement structure offers no protection lo employees who 
complain about job discrimination. SGJMP investigators in New Bern, North 
Carolina, uncovered evidence that in small communities where; the political 
structure is closely tied with local business, black citizens who comiJlain about 
governmental discrimination fear job reprisals from white employers. Anti- 
retaliation provi.sions must be drafted to jirotect publicly employed complainants 
from tlireats of job termination. Non-eivil-scrvant complainants can be protected 
somewliat b.v enacting a requirement that the enforcement agency maintain strict 
confidentiality of sources of discrimination information. 

ORS SHOULD CONTINUE ITS STATUTORY RESPONSIBILITIES ON SUBSTANTIVE RKVENUE 
SHARING MATTERS, BUT CIVIL RIGHTS ENFOBCEMENT SHOULD BE SEVERED FBOM ORS 
AND TR.\NSFERRED TO THE CIVIL RIGHTS DIVISION OP THE DEPARTMENT OF JUSTICE 

Even if all of the necessary enforcement modifications are enacted, the five 
(.)RS compliance staff members exclusively assigned "to monitor the non-dis- 
crimination requirements in a grant program running to more than 38,000 juris- 
dictions" " cannot be effective. 

Overlapping agency responsibilities produce confusion and proliferation of 
(ivil rights enforcement in various federal departments. An example of this con- 
flict in agency jurisdiction was provided b,y the Justice Department oflicial who 
candidly told us that his department takes a "hands off" approach to discrimina- 
tion complaints which have been previously filed with ORS unless that agency 
requests assistance. ORS has a similar policy for complaints that reach the 
Justice Department first. From the point of view of prospective complainants, 
the resulting enforcement agency shopping (at least for those who learn about 

"Sec statement of Elmer Staats, Comptroller General of the United States, before the 
Subcommittee on Intergovernmental Relations on Government Operations, and accom- 
panying GAO report, Case Studies oj Revenue Sharimj in Z6 Local Qovertimcnts, .Tuly 23. 
Ifl-.'i. 

" "Revenue and Rlphts," New Tork Ttmes, AuRUiit 10, 1975. 
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this iieculiar informal arrangement between the Justice Department and ORS), 
like tlie old shell game, means being lucky enough to select an effective enforce- 
ment program. 

Because the Treasury Department is not equipped by tradition or training to 
enforce civil rights requirements, we recommend that all responsibility for civil 
riglits enforcement, other than routine Information gathering and dissemination, 
be removed entirely from ORS and transferred to the Civil Rights Division of the 
Justice Department. We also recommend that the Justice Department receive 
additional funds for staff and investigation expenses to carry out this 
responsibility. 

STATEMENT OF EDDIE MAE STEWARD, PBEsroENT, NAACP, jACKsoxviiiE, FLORIDA 

Good afternoon, Mr. Cliairman. 
On July 20, IST.'i, as President of the Jacksonville branch of the NAACP, I filed 

a complaint witli the OfHce of Revenue Sharing against the city of .Taclisonvllle, 
alleging discrimination In public employment in tlie police and fire departments, 
and inequities in the establishment and maintenance of recreational facilities. 
I5efore I begin to discuss these allegations, I would like to provide some back- 
ground information to explain the events that led up to my filing that charge 
against the city. 

Tlie political climate in Jacksonville, which is located in northern Florida on 
the Atlantic coast, has been described as more similar to conservative south 
(Joorgia than to other sections of Florida. 

In 1!>67, a referendum extended Jacksonville's city limits to take in most of 
Onval County and a large white population. This diluted the voting power of 
blacks. We represente<l 47.7% of the iwpulation within the old city boundaries, as 
ojipo.sed to 26.6% of the total population (about one-half million) under the new 
boundaries.' 

lu size, the consolidated government is one of the largest municipalities in the 
country, measuring 840 square miIes-° I might add that in a city of this size it Is 
not difficult to locate public facilities in remote areas which are totally inac- 
cessible to ywoT. black inner-city residents. 

Police salaries liave been one of the chief uses of GRS money in Jacksonville, 
liut blacks and women have serious problems with discrimination in Jackson- 
ville's police services. 

Until 1068 the Jacksonville i)olice department was segregated, and "nigra" of- 
ficers, as they were called, were posted in an all-black substation.' Traditionally 
these men were not empowered to arrest whites for any reason.* Prior to con- 
>olidation there were no uniformed black deputies under the county sheriff, and 
no blacks were members of the Fraternal Order of Police. 

There are two personnel categories, sworn and civilian, in the Office of the 
Sheriff (OS), which is now the police department for the entire consolidated 
government. The sworn force is composed of uniformed officers, detectives and 
support staff. The administrative, records and county correctional staffs represent 
the civil component. 

In January. 1069. one year after consolidation, 39 ofRcers or 6.4% of the 609- 
mcmlier sworn staff were black." Seven of these blacks were In supervisory posi- 
I ions, liut no black women were on the force.' By July, 1974. the OS had a total of 
1,200 employees: 92% or 1.184 were white.' The racial breakdown on the OS 
sworn staff, which had now increased to 848 persons, W,TS as follows: 786 (93%) 
v.-hitc men : 10 f2%3) white women : and 43 (o%) black men.' There .still was not 
(ine black woman on the sworn staff, although black women were overrepresented 
in tlie lower-paying civilian positions." Of the 442 civilian employees, 2.')2 or .'>2% 
were white men, and 127 or 29% were white women." Only 41 or 9 percent of these 
staff persons were black men and 22 or 5 percent were black women." 

1 "Toward Pollcp/Cominimity Detente In Jacksonville." n report of the Florida Advlsor.v 
Conimittpe on Civil Rights prepared for the Commission, June. 1975. at 3 ; hereinafter The 
Report. 

2 "Data .Tacksonvllle. Florida." published hy the Research Departnucnt of the Jackson- 
ville .\rpii Chamber of Commerce. October, 1974. 

" The Report at 5. 
* rd. 
0 III. at 10. 
» til. 
'/rf. 
«M. 
"/rf. at 11. 
'" Id. at 10. 
I'M. at 11. 
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The racial comix)sition of the OS staff had serious Implications for black 
residents of tlie city. On March 12, 1974, the Jacksonville NAACP and other 
plaintiffs filed a Class action lawsuit to protect the constitutional rights of blacks. 
Top city officials such as Sheriff Dale Carsen and JIayor Hans Tanzler as well 
as 22 individual .Iack.sonville policemen were named as defendants. The allega- 
tions against these defendants included misconduct, abuse of authority, and use 
of excessive force and brutality. This case is still in litigation. 

Meanwhile, other agencies had also focused attention on the OS. In September, 
1974, the OS Instituted an agility test for prospective police academy candidates; 
this test replaced a height requirement." The Equal Employment Opportunity 
Commission brought proceedings against the OS and ordered the test eliminated 
as a criterion for selection." The OS, which was also ordered to hire 41.4% 
women in all job categories, is appealing this ruling." Tliere are also allegations 
that 3 women were recently denied acceptance into the Police Reserves, which 
does not receive Federal funds.'' However, the Reserves do use the Police 
Academy, which is federally funded, and I suspect another lawsuit may be In 
the making. 

In June, 1975, the Florida Advi.sory Ck)mmittee to the United States Com- 
mission on Civil Rights prepared a report of its study of police/community rela- 
tions in Jacksonville. The Committee made several si)eclflc findings with regard 
to OS staffing. Evidence revealed that "blacks and women comprise dispropoi^ 
tlonately small percentages of the OS sworn force and are underrepresented in 
higher officer ranks in the OS."" The Committee also found "techniques cur- 
rently used for recruiting minorities and women are Inefifeotnal." " Staffing i)at- 
tems, according to the Committee, indicate that "police recruit screening and 
hiring practices and tests for promoting tend to discriminate against minorities 
and women."" The Committee also found that although Jacksonville has re- 
ceived more than $3 million in grants under the Omnibus Crime Control and 
Safe Streets Act, the OS, which administers the funds, has not met the hiring, 
promotion and staffing requirements of the legislation." Until a bona fide affirma- 
tive action plan for hiring and promoting minorities is implemented, the Com- 
mittee recommended that the Civil Rights officer of the Law Enforcement Assist- 
ance Administration withhold further funds from the OS."" City officials were 
quick to resiwnd to the Committee's findings and recommendations. Newspaper 
reports quoted Police Ser\-lces Director John Rlley Smith as stating that the 
OS would not be coerced Into hiring persons who are not qualified." City Council- 
man John Goode, a former chief in the OS and the chairman of the Council's 
public safety and judiciary committee, was also Interviewed about this report. 
Goode told one reporter that he bad "seen no e^'idence of discrimination," and 
objected to any attempts bo withhold LEAA funds because of hiring practiceB." 
Goode was also quoted as saying: "It looks like they are using federal tax money 
in a coercive manner." '^ 

Now I would like to give the Committee some background Information on 
revenue sharing in Jacksonville. Until consolidation in 1968. Jackson\ille had 
not sought federal funding. Many believe, as I do, that the city's foot-dragging 
was an attempt to avoid the civil rights requirements often tied to federal grants. 
However, revenue sharing has provided (including aecured interest) approxi- 
mately $36 million to the city, at an average of $10 million per year. The 
bulk of the revenue sharing funds were used for two purpo.se8: sewers and police 
and fire salaries." According to City Auditor Gene McCleod, over $15.5 million 
in revenue sharing money was spent on police and fire salaries." 

" "Police Agility Test Unfair to Women," Jacksonville Jonrnal, June 16, 1975. 
"Id. 

»Interview by SGMP Intern Nancy Bbe with Nancy Webnian, Jacksonville Journal 
reporter. Bummer, 1976. 

>» The Report at 51. 
'•'Id. 
" Id. at B2. 
>" Id. at 55. 
*> Id. at 56. 
« O. Sease. "Rights Dnlt Asks SherifT Funds Cutoff," Florida Tlmea-Unlon. July 10. 1975. 
=» "Advisory Group's Police Study Labeled 'Un-American'," Florida Times-Union, July 11, 

1975. 

=* "City of JncksonvlUe, Florida Financial Summary, 1974-75," published by the Infor- 
mation Service Division, Department of Central Services, city of Jacksonville, January, 
1975. 

* Interview with Nancy Ebe, summer, 1975. 
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Revenue Sharing money was also used to pay for another controversial project. 
In 1973, Mayor Haus Tanzler retiuested the City Council to allocate ^ million 
for recreation. This proposal included, anjong other allocations, $700,000 for the 
construction of a senior citizens' center, $200,000 for facilities at Tree Hill, 
$425,000 for 8\N'immiug ixxila, ,$120,000 for tennis courts, and $1 million for 
Katheryn Abby Hanna park.-" Council members of tlie agriculture, recreation 
and public affairs committees criticized the recommendatiou.s as "political" 
and stated that they didn't "meet longstanding needs."" Furthermore, the 
Jacksonville Area I'lannlng Board stafC recommended against funding the 
senior citizens center and Tree llill.^ 

I was one of the members of a delegation of various civic and religious groups, 
representing the black and lovt' income citizens, tliat met with the Mayor to 
request a reduction in the $3 million recreation proposal. We told tlie Alayor 
that recreation was still a luxury for people whose vital needs had not been 
met. We urged that at least $1 million of tlie revenue sharing money lie al- 
located for social services. Nevertlieless, the city appropriated over $43,000 of 
revenue sharing monies for work on Hanna and Arlington Parks ns well as 
other recreation allocations. The black community is particularly enraged over 
tlie City Council's approval of expenditures for these two parks, which are both 
located in the upper-middle-class Southside area, a beach community that is 
totally inaccessible to poor blacks. The Mayor and Council had an opportunity 
to improve the recreational deficiencies in the jioor black section of N<jrthwest 
.Tacksonville by purchasing the Brentwood Golf Course, which could have served 
as a recreational complex in that area. Despite campaign pledges to the con- 
trary. Mayor Tanzler vetoed the purchase of the Brentwood facility. 

Because we believe that revenue sharing dollars are being spent in a discrimi- 
natory manner, we fllctl a complaint with ORS. We alleged that the GKS- 
funded recreation projects will not aid the cultural development of all citizens— 
especially blacks and poor whites, since the recreation sites are more than 20 
miles from the core or inner city where most poor whites and black citizens live. 
Further, the.se sites are not accessible to those persons who cannot afford private 
transportation, since no public transportation is available to get there. 

We pointed out that the ORS, which also received revenue sharing funds, has 
consistently and blatantly di.scrimiuated against women and blacks. We sent 
ORS a copy of the Advisory Committee report referred to earlier. 

In the three months since that complaint was tiled. ORS has not, to my knowl- 
edge, taken any action. Gentlemen, I have only one comment to make on ORS's 
enforcement system: how much evidence of discrimination does thi.s agency 
need Ijefore it will take affirmative steps to enforce the civil rights laws in 
this country. 

STATEMENT OF SABAH SHOBT AUSTIN, VICE PRESIDENT, NATIONAL URBAN 
COAUTION 

Mr. Chairman: My name is Sarah Austin, vice president of the National 
Urban Coalition, and field director of our local coalition division, which has moni- 
tored the effects of general revenue sharing over the past two years in the ten 
coalition cities of Pittsfield, Wilmington. Bridgeport, Detroit, St. Paul, Oakland, 
Minneapolis, Pasadena, Racine and Baltimore. Tliorefore, I welcome, this 
opportimity to address you on an issue of such concern and relevance to tliose 
whom I represent. For In this time of our urban fiscal uncertainty, the quality 
and even the fabric of urban life is greatly dependent upon the priorities you 
define here. 

The steering committee of the National Urban Coalition in its fall meeting 
last week engaged in a long and intensive debate on general revenue sharing. Our 
board concluded that it would only support an amended general revenue sharing 
program which particularly focuses on two of the present inequities in the way 
the law operates in regard to minorities. One is the inade(|uate need formula 
which fails to take into account the disproportionate burden of cities which 
have a high percentage of poor unemployed and under employed minorities. And 
a second is a weak and sometimes non-existent enforcement of civil rights 
guarantees in the allocation of general revenue sharing funds. 

'" "JIayor's Park Package Rapped by Committee," Tlmes-Cnlon, May 1,1978. 
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Not everyone will be able to bring law suits to assure that jurisdictions do 
not discriminate in hiring and promotion with the use of federal funds. Not 
everyone will be able to go to court and seek to make certain that some of the 
genorul revenue sharing funds are not used to abate water and sewer taxes wlille 
ignoring the social needs of the poor as in the Atlanta ease. 

We are opposed to the notion that a seriously understaffed Office of Revenue 
Sharing can do the kind of monitoring that is required in tlie face of the wide- 
spread tendency to see these funds as "magic money"' left on a stump, miracu- 
lously exempt from the supposedly well established principle that all tax dol- 
lars must be subject to equal citizenship requirement.*;. 

It ought to be possible, at one and the same time, to give to hard-pressed 
cities the fiscal relief they deserve without having to junk tlie Constitution 
in tlie process. 

Another tune around, it would be our hope that our St. Paul coalition would 
not have to spend endless hours and energy attempting to make sure that 
federal funds going to the local police department would finally result in the 
hiring of one black policeman. 

It is in order to give you the benefit of our experiences in these cities that I 
would like to mention the results of the joint GRS monitoring project the 
National Urban Coalition sponsored in conjunction with its local affiliates and the 
other members of this panel. Our basic and most instructive finding was that 
in this time of unacceptably high national unemployment, GRS funds are actively 
••financing wide.'spre.id discrimination in public employment and local services." 
Moreover, in spite of the specific legislative provisions against discriminatory 
hiring practices written into The State and Local Fiscal Assistance Act (Sec. 
122 [a] and [51.41]), our study has found a "nationwide pattern of under- 
representation of minorities and women" in state and local governmental 
agencies and programs. 

The Treasury D('partment'.s ofQce of general revenue sharing has documented 
statistics which indicate that most cities are using their GRS funds for police 
and fire protection. It is, therefore, all the more significant that our GRS moni- 
toring project has found systematic discrimination in hiring practices in these 
very agencies. For example, among firefighters, 95% of employees are white and 
male, while only 3% are black, and 1.3% female. Police force statistics are equally 
instructive. 91% of the force is white and male, 6.3% Is black and 12% female.' 
In the area of salaries and job classification, women and minorities suffered the 
same type of systematic relegation to lower level positions and payments. 

Tlie recent Bureau of Labor statistics September figure on the national unem- 
ployment rate of black males and of black women is 12.1%, while the national 
rate fs ,S.3%. This i)resents a tragic demonstration of the accuracy of our flndingH. 

It is instructive to cite here some examples of wliat our local coalition monitors 
liave discovered. For instance, in Pittsfield, Massachusetts, according to the latest 
actual u.se report, the greatest segment of GRS money was sjient in the area of 
pulilic safety. Yet, of the 102 policemen on the force, bnly one is black. There are 
no black firemen. It is dear that the oflice ot revenue sharing has failed to in- 
form IMttsfield officials of the ntfirmative action obligation which are part and 
parcel of the revenue sharing legislation. The i*ecord of Baltimore. Maryland is 
only slightly better. Of the .S33 million received this last fiscal year in revenue 
sharing funds, ninety jiercent went to public safety. However, while lilacks and 
minorities make up 46% of the Baltimore population, they represent only 14% 
of those employed in the public safety areas of police and fire protection. Finally, 
the example of St. Paul, Jlinnesota is most revealing of the negligence of the 
office of revenue sharing in the area of equal opportunity employment. For, al- 
though this city received in fiscal year '74, over five and one half million dollars 
in revenue sharing funds, and spent over five million of these dollars for public 
s;ifety, only 4 percent of tlie total fire and police force are black. When this was 
brought to the attention of ORS by our local coalition in St. Paul, the adminis- 
trative remedy of fund deferral was refused. Thus, the dual conclusion of our 
study. Equal Opportunity Under General Revenue Sharinff. that recipient govern- 
ments have been only minimally informed of their civil rights obligation under 
GRS. and that the office of revenue sharing has only rarely enforced these obli- 
gations through deferral funds is provided dramatic proof by tliese examples. 

M. Carl Holman, president of the National Urban Coalition, testified beii)re 

• Equal Kmploympnt Opportunity Commission: ilinorltiea and Women in State and 
Local Oorcmment. 197S, vol. t, as cited In Equal Opportunity Under General Revenue 
Sharing, August, 1975, p. 7, table 1. 
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the House Subcommittee on Intergovernmental Relations in June, 1974. At that 
time, he stated that although the GRS concept promised badly needed assistance 
to the fiscally depressed cities, the deficiencies of the i)rogram have "made the 
phrase 'retuniliig the power to the people' a mockery for the jioor, minorities and 
the working class residents of our cities." This statement, is, unfortunately, 
equally true one year later for only a small fraction of revenue sharing monk's 
fund social service programs in the cities and thus tienalizes the minorities and 
the poor who are dependent on these services. 

In our local coalition city of I'asadena, California, GliS funds, particularly 
after the first year, have for the most part been put into the general operating 
budget. About one-lialf of first year funds went for public safety (police) with 
the remainder distributed among the other seven operating and maintenance 
••ategorles of spending. From the total GKS funds received by the city of Pasa- 
dena, $2,240,258, only $45.858—4.1%—was allocated for social senlces. 

Bridgeport: GRS funds went into the general budget and no plans were made 
for their use. This use of funds made i)roperty tax reduction possible. Of $8,- 
362,931 In GRS funds, Bridgeport allocated $188,703 (4.2%) for human needs. 

Detroit: Detroit has received approximately $90 million in revenue sharing 
periyear. Yet this is a small portion of the total city revenues and has l>ecn use- 
ful only in holding the line against inflation. In addition, a report prepared for 
the city of New Detroit, Inc., reveals that Detroit is being badly hurt by cut- 
backs in Federal categorical funds. GRS receipts are not sufficient to cover the 
cuts—and are not being used for that puri)ose anyway. 

Minneapolis: According to actual use reports, Minneapolis has sjxjnt ita GRS 
funds for a number of programs and categories, primarily operating and main- 
teuance expenses. Social services received over $1 million of Oie first $^> million 
allocation, but the city's social services department which supposedly received 
these funds was unfamiliar with the me<-hanics of (}R.S. ApiJurently, the funds 
were put into tlie general budget and used to 8ui)plement normal rc>ennes and 
offset Inflation. The city policy seemed to favor combining GRS funds with 
overall city revenue. 

These examples highlight the broad conscusus among NUC and its local 
affiliates that the civil rights asi)ects of GRS encomjjass brooder con.siderations 
than affirmative action alone. Four other categories are equally imjxjrtant in 
their impact on urban residents and minorities. Of prime significance is the fact 
that with population an imfiortant factor in allocating GRS fimds, jurisdictions 
reaching the 145% ceiling lose a full per capita sliare for every iterson not 
counted in the census figures. Despite the general acknowledgement that blacks 
are significantly undercounted, the office of revenue .sharing has not nvide allow- 
ances in data to compensate for such omissions. In fact, in 1973, the Census 
Bureau estimated they missed 1,880.(XK) blacks in the 1970 census c-ount. This 
is four times the undercount for whites.' And, while there is no "acknowledged" 
census undercount rate for Spanish surnames, it is widely recognized tliat the 
American Latino community Is consistently under represented in I he censu-s. 
Thus, areas with large concentrations of blacks and Latinos are losing important 
amounts of GRS funds, and. no administrative remedy is yet in sight. 

Secondly, the 145% ceiling mitigates against urban areas and minorities in 
a very clear way. To cite a few examples: (A) Because of the 145% ceiling, 
Wilmington, Delaware will receive only 6,'5% of the funds to which it is entitled ; 
(B) Baltimore has also been i)enallzed by the 145% ceiling on local entitlements. 
Thus the city receives $27 million rather than $36 million in GRS funds per 
year: and (C) in Detroit, the 145% allocation limit means that the city will 
lose $34 million In GRS funds over its 5 year participation. 

In 1974, states were receiving roughly one thinl of the GRS funds, with the 
other two thirds parcelled out to thousands of counties, cities and smaller juris- 
dictions and sub-jurisdictions. Some States and some of the wealthier smaller 
jurisdictions were running surpluses while many cities were battlins deficits. 
WTiile the recession may have changed this picture somewhat for the calendar 
year 1975, it seems to us that some better means of acliiering e<]Uity should he 
considered. 

Thirdly, it Is now commonplace to acknowledge that GRS funds have tended 
to replace and not to supjjlement the categorical grant programs as originally 
Intended. In fact, many of these special categorical programs have been cut 

• U.S. Department of Commerce. 1973. "Cengns Bureau Report on 1970 Census Cover- 
age", in Commerce Newi, April 25, 1975. 
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buck or even eliminated upon the advent of general revenue sharing. Accord- 
ing to reported use data collected by the oflBce of general revenue sharing for 
fiscal 1974. only about 7% of GRS funds go to social services. The way this 
discriminates against minorities has been cleariy illustrated in the recently 
published study "General Revenue Sharing in 97 Cities in Southern California." 
Re.searchers from the University of California, Rivendde, found tliat "cities 
with large black populations benefited more from categorical grants than from 
revenue sharing."' This historical fact must be taken into consideration wlien 
reviewing not only the formula but tlie admJui.strative process of general reve- 
nue sharing in the future. 

I^.stly, the lack of accountability has freed local officials from the sometimes 
unpopular necessity of funding programs which specifically benefit disadvantaged 
.segments of the population. Our local coalition in Bridgeport, Connecticut has 
reported that the local civil service commission has no affirmative action program 
and that since GRS funds are included in the general budgetary process these 
funds are totally lost from any accountability. The charter revi.sion commission, 
a city appointed commission, is currently studying general budgetary reform, 
in order to correct this abuse. On August 20 of this year, Mr. Holman stated, "the 
purpose of revenue sharing was supposed to bring tlie government closer to the 
people, Imt instead it has l)ecome a means to pass money from federal l)ureaucrat8 
to local l)ureaucrats." We suggest that in your review of the GRS process you 
incorporate administrative reforms which will protect the integrity of GRS funds. 

In conclusion, we feel a reordering of the priorities of general revenue sharing 
is clearly needed. We would suggest that the Sui)committee on Civil and Con- 
stitutional Rights seriously consider correcting the Inequities which mitigate 
against the needs of 70 per cent of our population; that is those people living in 
urban areas, who rely on your help to devise effective and equitable solutions to 
the prolilems they face. 

I thank you for this opportunity to appear before the committee. 

STATEMENT OP AI-ICE KINKEAD, DIRECTOR, HUMAN RESOURCES DEPARTMENT OF THE 
LEAGUE OP WOMEN VOTEBS EDUCATION FUND 

Mr. Chairman and members of the Committee: 
M.V name is Alice Kinkead and T am Director of the Human Resources De- 

partment of the League of Women Voters Education Fund. The League of Women 
Voters is a nationwide organization representing over 1300 constituent T/eagties 
and 140,000 members. On behalf of the League, I thank you for inviting me to 
testify on the civil rights aspects of general revenue sharing. Pablo Eisenberg, 
Director of the Center for Community Change, who Is not testif.ving here today, 
)ias asked me to convey to you his organization's full endorsement of the League's 
testimony. 

Two years ago, the League of Women Voters Education Fund joined with three 
other national organizations, the Center for Community Change, the Center for 
National Policy Review, and the National Urban Coalition, in establishing the 
National Revenue Sliaring Project. Its objective has l)een to assess the impact 
of the General Revenue Sharing Act's reallocation of authority and resources 
upon the needs of less advantaged citizens and upon efforts to assure that 
minorities and women receive equal treatment. 

Beginning in Novemlier 1973, the Project undertook a massive monitoring 
effort on local, state and federal level.s. Approximately .53 local and six state 
athliates of the Project's spon.soring organizations were Involved In monitoring 
tlie implementation of general revenue sharing. 

The League conducted tlie state-level monitoring in six states: California, 
Iowa, Massachusetts. Michigan, Tennes.see, and Texas. One hundred twenty 
League memliers. trained and supervise<l l>y professional staff, used a monitoring 
instrument developed with the help of the .loint Center for Url)an Affairs of 
Harvard-MIT. Tlie.se field workers conducted over 300 interviews with elected 
officials, department heads, media representatives, and community organiza- 
tion leaders in the six states. Monitors also collected extensive demographic 
information, relevant studies, reports, newspaper clippings, and budget docu- 

' "The Effeots of Genpral Hcvenne Shnrlng on Ninety-seven Cities In Sonthern Call- 
f'THla." In General Rei:riiue SAnriiia. research utilization project, vol. II, National Science 
Foundation, September, 1975. p. 81-96, 
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ments to help them evaluate the performance of the states in administering 
GRS funds. The gathered data, monitors' evaluations, and interviews were 
then assembled for comprehensive analysis by the League of Woman Voters 
Education Fund national Project staff. 

The findings have now been published in a volume titled General Revenue 
Sharing and the State.s—the first ma.ior report to he made on the state's com- 
pliance with GRS law and regulations, as they spent over one billion dollars 
of the GRS funds exported to them from Washington between October 20, 1972, 
and June 30,1974. 

Because much has already been researched and reported about local govern- 
ments' performance and so remarkably little about the states'—although one 
dollar in every three of GRS money passes through their hands—I wish to give 
you a somewhat detailed "report card" on the six states studied. My facts are 
drawn from the report just mentioned. My focus is on civil rights compliance, 
specifleally in employment. 

Monitors found some gaps in s-tate compliance, both with the spirit of the 
law and the letter of the regulations. While their findings do not necessarily 
indicate a total lack of concern about civil rights, they do point to some serious 
sins of omission in enforcement. 

Confusion about, or lack of commitment to, the civil rights requirements of 
the law appeared to be the norm in the six monitored .'tates. The questions boil 
down thi.s way : Can the federal government "pass through." along with the 
money, its responsibility for seeing that federal dollars are spent iu a nondis- 
criminatory way—a responsibility mandatetl by more than this single law? Is 
it reasonable to a.ssume that states will police themselves? Who u ultimately 
responsible for enforcing Section 122? Is Section 122, in fact, enforceable? 

ONE   PROBLEM :   IMPOTE.NT   ENFOHCEMENT   AGENCIES 

The state and Local Fiscal As.sistance Act directs the Department of the 
Treasury to ensure enforcement of the provision of Section 122. Treasury i-ssued 
regulations to this end : by default, enforcement of state compliance with Sec- 
tion 122 fell to the states themselves. How are they executing this added 
respon.sibility? 

The answer is, not very well, even when the will exists—and it doesn't always. 
States, stuck with assigning a fox to watch the chiclven coop, usually left the 
job to an existing state compliance agency. And those agencies have had three 
problems: no iwwer, no money—which means no staff—and no help from the 
feds. The task has been a huge postscript added to the job description of agen- 
cies often already underfunded and overburdened. The level to civil right.s 
enforcement has varied from state to state as these factors came Into play. 

IN TEXAS 

The Governor's Ofl3ce of Equal Emiiloyment Opportunity in Texas, now eager 
to take a forward step, is straitped by a yearly budget of 25,000, a staff of 
eighteen partly borrowed from the Governor's budget, and a lack of authority. 
It cannot issue cease-and-desist orders, initiate court action, or impose fines 
for violations. This office has only two options: to ask the attorney general to 
file suit against agencies that refuse to file affirmative action plans, or to ask 
the Governor to cut off agency funds. Neither is currently a likely recour.se 
given the lack of aggressive supiK>i't provided to the Office of Equal Employment 
Opxiortunity to date. 

IN  IOWA 

Texas isn't the only state where civil rights agencies are understaffed, under- 
funded, and underpowered. The Iowa Civil Rights Commission primarily uses 
conciliation to resolve comi)laints. It can is.sue cease-and-desist orders, hut 
rarely does. Court action is not an effective option, because the commission 
has no subpoena power. 

Moreover, it is hard to identify discrimination problems in Iowa, since the 
conimi.--HSion treats this kind of information as confidential. Monitors were told 
that there had Ijeen discrimination complaints filed against the state, but in the 
last three years none have reached the hearing stage of resolution. A review of 
summarized state employment data shows that Iowa has problems in employment 
practices that may warrant a charge of discrimination on the basis of sex and 
possibly on the ba.sls of race as well. For example, the average male salary is 
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$2,750 more than the average female salary, WTiite men earn an average salary 
that is .^2,770 more tlian white women; whites average close to $1,000 more per 
year than blacks. 

There are additional disparities in terms of earning power. While 35.1% of 
the total number of males earn less than $8,000, 75.G% of the total number of 
females fall into this category. Similarly, 65.5% of the total number of blacks 
earn less than $8,000, with 51.3% of the total number of whites in the same 
category. 

As of June 1974 no revenue sharing money was reported as having gone di- 
rectly into the state agencies covered by these statistics; nonetheless, it is clear 
that $32 million allocated to education supplanted an almost identical amount 
of money from the General Fund. One must conclude, then, that in truth revenue 
sharing dollars found their way into numerous state agencies which continue 
to discriminate in employment. Kven assuming vigorous civil rights enforcement, 
the fungibility factor makes real compliance an illusion—short of 100% non- 
discrimination in all state employment. 

I.\   CAUFOBNIA 

California's Fair Employment Practices Division, charged with eliminating 
dLscriuiination in housing sind employment, is another example. It is typically 
understaffed, as well as limited in legal enforcement authority. The Division's 
five affirmative action program staff and twenty-five consultants work simul- 
taneously <m over 75 investigations, with an active yearly case load of nearly 
3.700. Its chief executive claimed only a 30% success rate in resolving discrimina- 
tion complaints. 

No doubt understnfflng can account for at least part of the high percentage 
of unresolved complaints, but the lack of enforcement power is also to blame. 

IN MASSACHUSETTS AND MICHIGAN 

On the other hand, the JIassachusetts Commission Against Discrimination 
and the Michigan Civil Rights Commission appear to have the power to deal 
with discrimination problems. They both negotiate, hold hearings, and can ini- 
tiate court action, though final court orders must be enforced by the court. 
Unfortunately, although the power is there, the staff is not. The Massachusetts 
Commission appears to have the more serious staff problem. According to its 
chairperson, it employs 00 but needs 300. 

IN TENNESSEE 

Tennessee's Human Development Commission has neither adequate staff 
nor sufficient enforcement powers. It investigates, conciliates, and gives tech- 
nical assistance with its limited staff of five, but its only power is the endorse- 
ment of the Governor. Governor Dunn seemed to have both the commitment 
and the power to eliminate discrimination, but progress has been slow. In 
.January 1972 he established an affirmative action program. As of December 
1973 two state agencies still had no minority employees. More than two-thirds 
of the 34 agencies included in tie 1973 Consolidated Affirmative Action Report 
have minority employment that deviates by more than 5% from the 1970 minority 
j)opiUation. Even more relevant are the 24 of the 34 reporting agencies which 
deviate more than 5% from the total minority percentage in state government. 
Corrections, mental health, and social services traditionally have preponder- 
ances of minorities, usually in low-paying, unskilled jobs. In 1973 over 50% of 
the minority persons employed by the Tennessee government were in these 
three agencies. Some Revenue Sharing dollars were spent by two of these 
three. It seems to the League that ORS has been remiss In Its responsibility 
by failing to take a close look at the more detailed EE04 forms which would 
document what appears to be discrimination. This criticism is partlcularlv 
relevant in light of the fact that the Transportation Department, with a 90% 
white male work force, received nearly one-third of the state's revenue sharing 
dollars. 

ANOTHEB PROBLEM : FEDERAL FOOT-DBAGGING 

If impotent agencies make state enforcement a lot less than it should be, the 
Office of Revenue Sharlng's supine attitnde about Its job of policing the police 
makes us wonder if they think Section 122 is just one more piece of congressional 
rhetoric. 



248 

W TEXAS 

On February 1, 1975 the Texas League of Women Voters wrote a complaint 
alleging noncompliance with civil rights provisions of the general revenue shar- 
ing law to the U.S. Attorney General. A letter was also sent to Graham Watt, 
then director of the Office of Revenue Sharing, to notify him of the probable 
violation and to request that he use his authority to disallow the continued 
misuse of GRS funds by the state of Texas. Both letters were accompanied by 
extensive and full evidence to support the allegation of noncompliance. 

Texas monitors had obtained data from the recently created governor's Office 
of Equal Employment Opportunity (EEO) which showed that women, blacks 
and ethnic minorities are underrepresented in Texas state employment and 
occupy a disproportionate share of the low-skilled, low-paying jobs. The data, 
collected and analyzed by the EEO, in part to meet requirements of the federal 
Equal Employment Opportunity Act of 1972, included employees from all state 
agencies. 

Blacks, both male and female, held only 7.7% of the 70,976 Jobs included 
In the governor's EEO study, while they make up 12.7% of the total state popula- 
tion according to the 1970 census. Spanish-surnamed Individuals, comprising 
18.5% of the population, held only 11.1% of the jobs. As salary levels in- 
creased minority percentages decreased. In the $10,000 to $24,999 range, 
96.4% of the jobs were held by white non-Spanish-surnamed persons: 2.5% 
were held by Spanish-surnamed persons and 0.5% by blacks. Women constituted 
41..S% of the state's employees, but held very few of the high paying jobs. 
The majority (57.4%) earned less than $6,000; only 10.6% of the jobs at or 
above the $16,000 level were held by women. 

The record within the speciiic agencies that got state GRS funds is no better, 
and in some instances is much worse. Employment data for the forty-two agencies, 
commissions and courts receiving GRS funds shows that black employees in 
1973 earned an average of $5,585, a wage level far below the average of $7,797 
for white non-Spanlsh-surnamed persons. In these agencies, 79.9% of the black 
employees. 68.2% of the Spanish-surnamed, and 29.8% of the women earned 
$6,000 or less. Of those earning $16,000 or more, only 5.1% were Spanish-sur- 
named, 0.8% were black and 12% were female. 

Tlie Department of Justice began a full Investigation of Texas state em- 
ployment practices in October 1974, after getting numerous complaints of 
discriminatory practices from individuals in Texas and from federal level 
agencies as well. 

On April 17, 1975, fully two and one-half months after the complaint was 
made public, the Office of Revenue Sharing sent a letter of inquiry to the gov- 
ernor explaining the nature of the lycague's charge of discrimination and re- 
questing an explanation within thirty days. 

The governor requested and was granted a ninety day exten.sion. Mean- 
while, the state of Texas continues to enjoy the uninhibited flow of GRS 
funds. Documentary evidence of employment discrimination has been on file 
with the federal Equal Employment Opportunity Commission since 1973 and 
is tlierefore available to the Office of Revenue Sharing. Furthermore, the 
evidence accompanied the February 4, 1975 letter from the Texas League 
of Women Voters to Graham Watt. 

The Office of Revenue Sharing has bad more than ample cause to initiate its own 
Investigation into the probable misuse of general revenue sharing funds and to 
play its mandated role of either obtaining compliance or terminating GRS funds to 
the state. An ORS official stated on Augu.st 5. 1975 that the use of administrative 
proceedings against the state of Texas has not been ruled out as a means of obtain- 
ing compliance, but for the present ORS is working with the Department of 
.Tnsticp and i.s hor)eful that the matter will be resolved without a suit. So far state 
offirials have not responded to the Texas League about It.scomplaint. 

The pace of action by the Office of Revenue Sharing and the lack of any 
reaction at the state level call into question whether accountability has any real 
meaning in the GRS program. Redress for the employment discrimination of the 
magnitude discussed here. If left to a private court suit, could involve several 
years and costs running Into tens of thousands of dollars. The citizens of Texas 
shotild not be forced to clioose i>etwcen accepting the state's continued employ- 
ment discrimination or spending very large sums of time and money to pursue the 
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matter In court. Events to date have made a mockery of "power to the people" 
and citizen accountability in Texas. It can only be hoped that Justice Department 
action or a late awakening to responsibility on the part of the Texas govern- 
ment alters this current abuse of the law and the people. 

IN   MICHIGAN 

The situation in Michigan is different Here the OKS has played a somewhat 
more active role. 

The Michigan controversy Btemi from the 1972 termination of federal financial 
assistance to the Ferndale School District for its refu-sal to desegregate the 
Grant Elementary School, as required by Title VI of the Civil Rights Act of 
1964. This action, the first of its kind in a northern school district, took place 
only after the Department of Health, Education and Welfare used every resource 
to get voluntary compliance with the law. The full procedure, which took over 
four years from the initiation of the action in 196S to final termination in 1972, 
was upheld by the Sixth Circuit Court of Appeals in 1973. By refusing to hear the 
case the U.S. Supreme Court endorsed the circuit court opinion. 

ORS says that Michigan used its GRS funds for tlie state retirement system 
for public school teachers which is of direct value to the Ferndale School 
District; hence the action violated the antidiscrimination provisions of the 
GRS law. On November 14, 1974, the State of Michigan was advised by the Office 
of Revenue Sharing of the probable violation and requested a remedy or adequate 
defense of this expenditure within sixty days. None was presented; Governor 
MlUiken, in a letter to ORS dated January 30, 1975, argued that the funds do 
not directly benefit the Ferndale School District and that no violation of the 
law had occurred. 

The Office of Revenue Sharing chose not to pursue the matter under its own 
auspices, an action which could, and according to many civil rights advocates 
does, require the deferral of future revenue sharing payments to Michigan. In- 
stead, it has asked the Department of Justice to take corrective action. The De- 
partment of Justice notified the Ferndale School District In a November 14, 1974 
letter that it was not In compliance with Title VI and has since requested a 
written plan of action that will desegregate the Grant School. No constitution- 
ally acceptable plan has been forthcoming. Couse<iuently the Justice Depart- 
ment filed .suit on May 24, 1975, against the district and included the State of 
Michigan as a defendant in the suit at the request of ORS. 

Meanwhile the Grant School in Ferndale continues as an all-black facility 
and ORS money continues to flow into the state cofCers. 

Willie the Ferndale case slowly grinds its way through the courts, with small 
evidence of concern for the maxim that justice deferred is justice denied, tlie 
Michigan Department of Civil Rights has taken one significant action. On 
September 30, 1974 the Department's Executive Director i.ssued a memorandum 
that sets forth "Recommendations For Action to Insure Equal Opportunity in 
Federal Revenue Sharing." Tliese recommendations include the issuance of a 
nondiscrimination policy statement, an executive order specifically addressing 
nondiscrimination provisions of general revenue sharing, implementation of a 
reriew and monitoring program, the delegation of enforcement authority to 
the Department of Civil Rights and, perliaps most importantly, the approprla- 
tiob of a portion of the state's GRS funds to implement and carry out these pro- 
grams. Clearly, the development of this program is in part a response to the 
LWV's monitoring efforts. 

We are unalterably committed to the principle that good government requires 
a vigilant citizenry—Indeed, this commitment is the very base of our existence— 
but we question the viability of a program whose sole enforcement premises 
are citizen monitoring and the courts. 

While the work' of the League in Michigan and Texas must be commended, 
the amount of volunteer time at the state level and the professional time and 
money that went into the effort at the national project level must not be over- 
looked. Tositive results are indeed satisfying, but the effort cannot be repeated 
in each of the 50 state and 38,000 local jurisdictions receiving GRS funds. The 
volunteer time and financial and professional resources Involved in backing up 
sue* an effort would be enormous. Yet without these citizen efforts and absent 
some commitment on the part of federal agencies responsible for enforcing the 
law, GRS funding of discrimination by state governments is built into the 
program. 
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In conclusion, evidence KIIOWS that witliout federal level enforcement of civil 
rights provisjons, state governments knowingly or tuikno'n'ingly perpetuate the 
existing pattern of discrimination, particularly in state employment. There 
must be a federal level commitment to the eradication of racial, ethnic, and sex 
discrimination. If General Revenue Sharing is renewed, si)eclfication8 must be 
written into the law, and the regulations carefully designed to carry out that 
commitment. Relying on the good will and intentions of state government of- 
flcials will not suffice. Nor can we be content with the delegation of civil rights 
enforcement of federal law to state human rights agencies or civil rights com- 
mis.sions: such state agencies are typically understaffed and lacking in authority 
to give full redress in discrimination casses. Their cooperation should be solicileil, 
but only as an accompaniment to a strong federal level enforcement effort. 

In light of the abysmal civil rights enforcement record over the past (hree 
years. Congress sliould not endorse renewal of the program unless tliat renewal 
contains major changes in the civil rights provisions of the Act coupled with 
insistent congressional pressure for effective administration. 

Mr. EDWARDS. "Witliout objection, all of the statements in full will 
be entered into the ivcord. 

I yield to the oreiitleniiin from Massachusetts. 
yir. DRIN'AX. The five i)apers were excellent. This will be Iwneficial 

to the entire committee. I wonder about the recommendation that, since 
the ORS has been so dismal, the Justice Department should receive 
this mandate. 

I concede that the Treasury does not think first about civil riglits. 
Perhaps they think about collecting money in the IRS and givinjr it 
out in the ORS. But I wonder if we sliould leap from that by giving 
it to Justice. We heard this morning that there is not a single i'ull-time 
professional at work at the Justice Department. 

I think there was a recommendation that 300 people sliould be work- 
ing at the professional level in civil rights enforcement at ORS. Is 
there any evidence to indicate that the Justice Department carry 
through stich a mandate < 

Mr. TAYLOR. I don't want to be put in the position of being a de- 
fender of the Department of Justice's record on civil rights because I 
have been a critic for so long. We are trying to balance the relative 
capacity and will of the two agencies to do the job. 

Even in the limited area of revenue sharing where the Department 
of Justice has a subsidiarv role, they have done a better job than the 
ORS. 

Justice at least has seven cases in the court in which they have al- 
leged revenue sharing as a part of the violation. That is part of 2;'> 
Justice public employment cases all told. As you know, the Office of 
Revenue Sharing has one enforcement action, and that was taken in 
the suit we brought when the court told them they had to do it. 

The Justice Department has 35 investigations that it has initiated. 
Mr. DRINAX. Suppose the Congress had ])ut this in HUD or in 

IIEW? If it were in HUD, wotdd your reasoning bo the same? 
Mr. TAYLOR. "Wliat I am saying is that I have long been an advocate 

that the agency that receives the funding should have principal re- 
sponsibility for enforcement. The recommendation that I am making 
and that others have made is not one that we would like to see general- 
ized as to title VI as a whole. 

At least HUD and at least HEW, both of whicli have deficient civil 
rights records these days, hav^e some social mission which includes a 
responsiveness to the needs of low income and poor people and minor- 
ities in this country. 
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Treasury insistently says that it docs not haw such a mission, tliat 
it views itself as being outside the scope of title \l t^'pes of responsi- 
bilities, that its program is so different from all the other programs 
that this 5-year funding is a seamless web, and you can't break into it 
at any jjoint. 

I am saying rehictantly we reached the conclusion at this point that 
even Avith a stronger mandate, the agency is not likely to do the job. 
If you are saying is the Justice Department the only agency that 
might be able to carry out this kuid of responsibility Mith respect to 
general revenue sharing if it were continued, I would not saj- that it is 
the only agency. 

But there is at least in these times a degree of professionalism in that 
Department as to most of its matters, a degree of conmiitment to get- 
ting things done on time. I would have a lot more hope that results 
would be accomplished by a transfer than if the situation were to be 
left as it is now even with a stronger mandate. 

Ms. PERRT. I was also one of the panelists that made that same rec- 
ommendation. May I make a few comments on that ? 

Mr. DRINAX. Yes. It almost sounds like a recommendation made out 
of desperation. I am exploring this. I am inclined to think that we 
should go to another agency or create ORS as a separate agency out- 
side of the Treasury, if that is necessaiT. Yes ? 

Ms. PKRRY. Tiie comment I wanted to make is that what all of these 
groups are saying is that we are looking for an effective and efficient 
remedy for civil rights enfoi'cement. Now. we believe that if you com- 
pare the relative records of both the ORS and Justice Departments, 
whatever deficiencies the Justice Department has on their civil rights 
enforcement activities, they come out ahead of ORS. We are simply 
saying, put the enforcement where there is some demonstrable ex- 
partise and commitment in this area. 

Tliat is all we are saying. I don't want to l» in the position of trying 
to defend the Justice Department's record at this point. 

Mr. DRIXAX. In all of the studies that have been done including the 
league and all. did the possibility ever arise of transferring ORS out of 
the Ti-easurv into HITD or HEW or a separate agency? 
^Is. PKRRY. "We ha ve not examined that point. 

Mr. TATLOR. In talking about this j)roblem. we have considered 
various kinds of solutions. For example, I would think that a sensible 
scheme of enforcement Avith respect to employment matters, discrimi- 
nation in State and local employment might include givine cease and 
desist authority to the Equal Emplovment Opportunity Commission 
and then saying that when the EEOC determines that a violation 
exists, that new fuiui< should be withheld, new appointments should be 
withheld or deferred until there was evidence that that violation was 
Iwing corrected. 

You could establish a similar scheme of enforcement with a now or 
existing agency with respect to public services discrimination. One 
of the I'easons I have not made that recommendation is I am aware of 
the fact that Congress save a good deal of consideration to cease and 
desist ]>owers for EEOC a couple of years ago and did not see fit to 
grant those powers. 

T c!\n think of a number of enforcement schemes that would work 
but thp one that I have proposed is in some respects tempered by what 
we deem to be the practicalities of the situation. 
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Mr. DRINAN. Thank you. 
Mr. EDWARDS. Air. Kindness ? 
Mr. KINDNESS. Thank you, Mr. Chairman. I would like to present a 

general question to the panel. We appreciate your testimony todaj*. 
There are some conclusions stated in several of the statements about 
the abysmal civil rights enforcement record over the past 3 years. 

These are ratlier strong statements. I realize that in a hearing such 
as this there is an attempt to make a record with as strong a statement 
as possible. But I would like to have any thoughts that you would care 
to express about the lack of comparisons in any of these statements 
suggesting exactly how much failure there is on the part of other Fed- 
eral agencies that are concerned with civil rights. We have had some 
in the question and answer period here. 

I gained tlie impression that you were saj'ing, Mr. Taylor, that the 
ORS has done just a terrible job. But in some degree that is true in 
other areas. 

The elimination of discrimination is not something that has occurred 
as a result of actions of other Federal agencies either. The focus seems 
to be on the Office of Revenue Sharing at these hearings but let's ex- 
pand tliat a little bit. 

Wliat is really better ? 
Mr. TATLOR. I would have to concede, Mv. Kindness, that this im- 

portant means of securing equal opportunities, the use of Federal funds 
to assure that those who are supposedly to be the beneficiaries of Fed- 
eral fimds are indeed the beneficiaries has fallen into a period of great 
disTise. 

The problems are not confined to the Office of Revenue Sharing. They 
exist in the Department of HUD, HEW, they exist in a number of 
agencies which have similar mandates. But it is a hard business to be 
saying—to be comparing these records of failure. 

They are all pretty bad these days. The differentiation that I was 
making—and I stay with my statement—I think these words I have 
used are deeply felt feelings and we have been at this for 3 years, 
knocking at the door of the Office of Revenue Sharing, trj'ing to 
represent clients, trying to help people and being frustrated at one 
turn after anotlier. 

The real difference is that the people at ORS don't aclaiowledge a 
civil rights responsibility to any real degree. The}' say our program is 
different and we hope never to have to utilize this fund cutoff remedy 
at all. 

They don't even concede the necessity of saying that they will utilize 
it so that people will come into compliance. Other agencies have not 
gone quite that far. They have not generally i-enounced and abandoned 
the sanction that Congress gave them in the law. 

I think that is really the difference. 
Ms. STEWARD. ^ly statement dealt with these specific problems of 

revenue sharing and the problems we have encountered in Jacksonville. 
We could have also provided you with documentation of failure of 
other agencies to respond or to enforce the powers that have been pi*o- 
vided them by Congress. 

I do think it is just a problem with the Office of Revenue Sharing. 
In many instances we do get a response from EEOC and the Depart- 
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nient of HEW, at least we have gotten a written i-esponse even though 
the response may say that "We will not make an investigation into 
jour comi)laint at this time." 

The dirterences with tlie ORS is that our complaint was filed in July 
lf)75, and as of this date we have not received a response acknowledging 
receipt of that complaint. 

Mr. KINDNESS. Might I ask ilr. Taylor, this report, "Civil Rights 
Under General Revenue Sharing," of the Center for National Policy 
Review of the law school, indicates that it was in part funded by the 
National Science Foundation grant nimiber APR75-13993. Would you 
explain how tliat grant was obtained? 

Mr. TAYLOR. It was obtained in response to a solicitation—an in- 
vitation to submit proposals. The National Science Foimdation de- 
cided to investigate some eight or nine areas of tlie implementation of 
general revenue sharing including civil rights. 

We received an announcement along, 1 assume, with thousands of 
others that NSF was conducting tliis investigation and did we want to 
submit a bid. ^Ve did. I don't Ivnow how man^^ competing proposals 
there were. I undei-stood tliere were really only one or two. 

So I am not sure tliat it was a great award when we received the 
grant. But that is the pi'ocess we went tlirough. 

Mr. KINDNESS. MS. Kinkead—and this can be generally applied to 
the panel because I l)elieve there are some other places in which the 
same sort of statements were made—comparisons were made in your 
statement on page 6 and elsewhere between the minority employment 
and public employment compared to the general popidation. 

Would you care to comment on what that ratio is—whether that 
ratio is the correct one to use in making such evaluations or whether the 
ratio ought to be the ratio of minority persons in the area of public 
employment as compared to minority persons in the total work force? 

Woi'k force ratlier than general population is what I am getting at. 
Ms. KINKEAD. "We based our analysis of the EEO 4 form data this 

way because this is what the courts, I believe, have admitted as prima 
facie evidence of a possible violation. 

Mr. KINDNESS. Does the League of Women "Voters support use of 
that ratio rather than the population of working age ? 

Ms. KINKEAD. I would say that I think you find, particularly in 
times such as now wlien there is very high unemployment, that many 
of the people who have lost jobs first and who are now unemployed are 
minorities and women. 

If you are talking about the work force. I think that probably 
would mean—if you are only using those working in certain agencies 
as a representative group, I think you probably would get an inaccurate 
comparison. 

Mr. KINDNESS. Those who are imemployed and still seeking employ- 
ment are a part of the work force ? 

Ms. KINKEAD. The Department of Labor has a statistic of error in 
•which they say that by omission, there are now very high numbers of 
people who are unemployed, looking for work that are not counted. 
These tend to be minorities and women. 

Mr. KINDNESS. My time has expired. 
Mr. EDWARDS. Mr. Badillo ? 
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!Mr. BADILLO. Thank you, Mr. Chairman. I want to compliment all of 
you for liaving provided us with this information which is most ap- 
jjropriato since yesteixlay the Under Secretary could not find the kinds 
of examples that you liave provided us with today. 

I would now like to supplement what you have provided. I have been 
conducting my own governmental monitoring project in New York 
City. 

Mr. Cliairman, I would like to present some facts with respect to 
Xew York City which I think should be included in the report and 
whicli will point out that what has been reported here today does not 
merely apply to parts of tlie South. It applies to tlie northern cities— 
New York City as well. 

In tlie city of New York for the fiscal year beginning July 1. 1973, 
through June 30. 1974, the city received $268 million in general reve- 
nue sharing funds, the entire smn was applied to defray the expenses of 
the police, fire, and sanitation departments. 

In fiscal 1075 the city received $259,680,000 of which $140,447,000 
was put into the police department, $69 million into the fire depart- 
ment, and $51 million into the sanitation dej)artment. 

Once again, police, fire, and sanitation. The same thing happened 
in fiscal 1976 when the city received $263 million. Mr. Chairman, New 
York City's population is approximately 25 percent black and 15 per- 
cent I'uerto Rican and Spanisli. Employment patterns, if fair, should 
result in a reasonable allocation or representation of these minorities 
on the payrolls of the local agencies. 

This is not the case. As of October 6.1975, this week, the New York 
City Police Department consisted of 27,000 membei-s. But only 2,072 or 
7.5 percent were black and only 802 or 2 percent—2.9 percent—wei-e 
Puerto Rican or Spanish. I could not obtain such statistics on employ- 
ment of women, but I am sure they are comparable. 

In the fire department, a 9.295-employee organization, thei-e is diffi- 
culty coimting the number of city employees. Of this number, 500 or 
5.4 percent were black, and 84, or .9 percent were Spanish. For sanita- 
tion. 10.000 emjjloyees, I could obtain no data about the specific num- 
ber of black employees on the payroll but they did employ 200 Puerto 
Ricans and the State estimates that the minority employment of 
blacks and Puerto Ricans in these agencies is between 2 and 3 percent. 

Therefore these statistics indicate that during the past period of 3 
years. New York City received $790,980,000; all of which was spent 
for operational ex])enses of departments in a city where with approxi- 
mately a 40-perceiit minority j)opulation, the departments themselves 
had a combined total of less than 10 percent minority employment. 

The three departments together employ in excess of 46.000 people 
and of that only few are meml)ers of minority groups. It is imjiossible 
to look at these statistics and believe that New York City is making a 
good effoi-t to comply with the civil rights requirements of the General 
Revenue Sharing Act. 

To the best of my knowledge. ORS has made no investigation of 
the employment ])ractices of New York City and is presently contem- 
plating no such investigation. The same is true of the Justice Depart- 
ment. It is clear, Mr. Chairman, from this sinsrie but significant illus- 
tration of the expenditure of general i-evenue sharing funds by the city 
of New York that the civil rights provisions of the Revenue Sharing 
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Act are not being enforced and that amendments to the existing law to 
mandate enforcement are required. 

I would like to ask unanimous consent to insert my full statement 
in the recoid. 

Mr. DRIXAN. Without objection it is submitted. 
[The statement of Congressman Badillo follows:] 

STATEMENT OF HON. HERMAN BADILLO DUBING THE REVENUE SHABIKQ OVERSIGHT 
HEARINGS OF THE SUBCOMMITTEE ON CIVIL AND CONSTITUTIONAL RIGHTS OF THE 
HOUSE COMMITTEE ON THE JUDICIABY—OCTOBER 9, ISIV) 

Mr. Chnirman: Yesterday, when Under Secretary Edward C. Schmults was 
te.stifyiiig before this subcommittee, several members expressed concern about 
ORS's failure to demand the Implementation of fair employment practices. If 
my memory serves me correctly, Mr. Schmults was queried about the possibility 
that certain cities and localities may elect to use their share of the funds to 
finance the operations of programs that followed discriminatory hiring practices. 
Tlie Under Secretary responded that he Unew of uo such instance. Unfortunately, 
I am in a position to document just such a case. 

For the fiscal year beginning .July 1, 1973 to .Tune 30, 1974, New York City 
received .$268 million in General Revenue Sharing funds. The entire sum, in tnto, 
was applied to defrav the expenses of the police, fire, and sanitation departments. 
For fiscal 1975 the City received $259,680,000, of wliich $140,487,000 was added 
to the police department's budget, $68,036,000 spent on the fire department, and 
$51,157,000 on the sanitation department The 1976 entitlement came to $263.3 
million. Despite the City's growing social problems, once again the money was 
used for tlie operational expenses of the uniformed services. $154.6 million was 
earmarl<ed for the police, $66.8 for the Are, and $41.9 for the sanitation 
department. 

Mr. Cliairman. New York City's population is approximately 25 percent Black 
and 15 percent Hispanic. Employment patterns, if fair, should result in reason- 
able representation of the.se minorities on the iiayrolls of local agencies. This is 
not the case. As of October 6, 1975, the New York City Police Department con- 
sisted of 27,000 members. Two tliousand and seventy-two, or 7.5 percent, were 
Black; 802, or 2.9 percent, were Hispanic. I could obtain no statistics on the 
number of women officers. 

The Fire Department liad 9000 to 9500 employees. Of this number 500, or about 
5.4 percent, were Black and 84, or .9 percent, were Hispanic. 

The Sanitation Department had a 10,000 member workforce. I could obtain 
no data concerning Black employees on its payroll, but was informed that it did 
employ 200 Hispanics. Informally, the state estimates that minority employment 
in this agency is between 2 and 3 percent. 

These statistics irrefutably indicate that during a period of three years. New 
York City received a total of $790,980,000 dollars, all of which was spent for the 
operational expenses of departments that, in a city with approximately 40 per- 
cent minority population had a combined total of less than 10 percent minority 
employment! The three departments among them employ in excess of 46,000 indi- 
viduals of whom only 3,574 were members of minority groups! 

It is simply impossible to look at these statistics and believe that New York 
City is making a good-faith elTort to comply with the civil rights requirements 
of the General Revenue Sharing statutes. Yet, to the best of my knowledge no 
Investigation of the City's employment practices is being conducted—there are 
no outstanding complaints against tlie City pending, and none are contemplated. 

It is clear from this single but significant illustration of the application of 
General Revenue Sharing funds by the City of .\'ew York that the civil rights 
provisions of the Revenue Sharing Act are not being enforced and that amend- 
ments to the existing law to mandate enforcement are required. 

As a start, however, I would specifically recommend that this Subcommittee, 
after completing this series of hearings, consider an amendment to the General 
Revenue Sharing Act that would require that any regtdations promulgated by 
the Treasury Department to euforce the non-discrimination provisions of the 
Act be submitted to the .Judiciary Committee and to the Congress as a whole, 
prior to their enactment, and that Congre.ss be given the right to disapprove such 
regulations. 
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Ms. PERRY. I think it is important to point out that in certain de- 
partments where you attempted to obtain statistics tliat there wei-© 
no statistics available. I think that is very indicative of the priorities 
as far as women {jp in a nmnber of jurisdictions that all ot us have 
spoken about this afternoon. 

Certainly in New York City, those of us im the South always look 
toward—in tenns of leadership in certain areas, we would think that 
these statistics would be available. 

Mr. BADILLO. AVe know that the police department up until recently 
Mould not hire women. As a matter of fact, they would not even hire 
men if they were under 5 feet, 8 inches. You can be certain that in the 
past year or so there has not been any significant increase in the num- 
ber of women in the police department. 

Mr. TAI-LOR. I might conuiient briefly. I think the statistics that you 
ha^'e cited for New York City, which is my original home, are very 
similar to the statistics that we see in many other jurisdictions. 

If }ou change the nomi of comparison that Mr. Kindness suggests 
from population to the work force, you would see a lesser disparity 
but not in most places significantly lesser. There would still be a wide 
gap between actual representation In most departments and agencies 
and actual representation in the work force as a whole. What I would 
suspect it reflects in New York City as well as other places is the 
continued use of various kinds of tests that have not been validated 
and that veiy well may violate the law as declared by the Supreme 
Court in Grlggs v. Duke Power Company and in the Albemarle Paper 
case last tenn. 

On requirements such as the one Mrs. Stewart referred to as an 
asrility test, the use of—the LEA A said 2 years ago that height 
requirements and similar tests had to be validated. You had to prove 
they Avere related to the requirement of the job or you could not use 
them. 

Manv jurisdictions still have those requirements and have not "Tali- 
datod them. It is not a matter of bad faith in many cases but the failure 
to deal with practices that really exclude minorities. 

Mr. DRIXAN. Counsel ? 
Ms. MCNATO. Mr. Taylor, in line with the suggestion that possibly 

Congress ought to consider a transfer of authority to Justice, one of 
the things that concerns me is that ORS or Treasury would still have 
the sole and ultimate power to tenninate funds or withhold fimds. 
Presumably under some sort, of transfer scheme Justice would only 
go bofore an administrative law judee who is representing the Treas- 
urv Denartment to request such a withholding or deferral. 

In view of that, don't you think that such a scheme constitutes 
continupd reliance on the primary offender? 

'Mr. TATT/)R. T don't know that there is an alternative to that in the 
general proposnl I am putting forward. T don't know vou can put in 
the Attomev General the actual power to terminate funds that are 
ndministered by another department. I would say that as you indi- 
rate. the Treasury Department would have the continued authority 
to mnVe the adiiidicative determination ns to whether funds were 
actually to be deferred or to be terminated. But my feeling is that they 
will perform better in an adjudicative role than when they are given 
the responsibility to investigate and move these cases forward. 
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In otlier words the problems that we have had, for example, with 
other agencies have not been tliat when you get to the point of actu- 
ally deferring the fimds they make the wrong decisions. It is that tlicy 
refuse ever to get to that point. 

So tliat is the problem that we are trying to address in suggesting 
that the investigation and the responsibility for pi-esenting cases 
on a timely basis be given to the Depaitmont of Justice. 

Mr. BADILLO. Because of this problem of the authority to issue fimds 
remaining in the Treasury Department, in my prepared statement I 
have suggested that one of tlie things we might do is to require that 
this committee and the Congress have the authority to review tlio 
proposed regulations of the Treasury Department with resj^ect to the 
distribution of revenue-sharing funds. 

If we can review the regulations, we can assure that the regulations 
mandate a certain type of action. We insui'e that the regulations man- 
date a time ^vnthin which a final detcmiination can be made. Tliis 
authority I have found to be very useful in our Small Business Com- 
mittee. Mr. Butler sen-es on that committee with me. 

We have had tlie illustration this year where we have in effect sent 
the proposed regulations back to the Small Business Administration by 
turning them down in the committee. The Administration did not want 
to run the risk that we would be able to have them rejected in the full 
Congress. They got the hint and they went back and changed the 
regiuations. 

This power of reviewing regulations is the most important oversight 
power because we can convey a message veiy clearly to the Administra- 
tion in situations where it has refused to take action. 

Ms. MCNAIR. I have one other question. Generally I have been con- 
cerned about tliose people who don't file complaints, those who don't 
know that re\enue sharing exists, Avho don't know that they have 
rights under the Revenue Sharing Act. 

I want to ask Ms. Steward whether, in her opinion, the average citi- 
zen in Jackson\'ilie knows about the reveuue-.'^haring program? 

One of the things we heard yesterday from Under Secretary 
Schmults was a list of all the public relations pam[)hlets and materials 
sent out from Treasury. Some time ago tlie Attorney General sug- 
gested to Ti-easury that they should require the ix>sting of notices 
at sites where revenue-sharing funds were being expended, posters 
describing the funding process, the antibias provisions and describing 
how to file complaints. 

Treasury told us in September 1973 that they were not in the business 
of producing posters. I would like to know from you whether you 
think that sort of thing woidd be helpful, whether or not you think 
the ORS' public information program has been successful, at least in 
Jackson\dlle ? 

Ms. ST>:WAKD. Of course not. In 1973 there was some attempt by citi- 
zens gi'oups to delve into the whole busineas of revenue sharing in terms 
of its funding mechanism and how the moneys flowed from the Federal 
Government through the States and into the municipalities. It has 
taken us—those of us who are supi)oscd to have some expertise in local 
government—it has taken us approximately 2 years to even run down 
where revenue-sharing funds were even used in the local community. 
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Not only that even today we still have not been able to determine 
exactly where a total of $36 million has been spent and that includes the 
accrued interest in Jacksonville, Fla. We were only able to document 
after some lengthly pereistcnce on our part some areas that we were 
keenly interested in and were keenly aware of the fact that there had 
been some discrimination such as in the areas of employment and ex- 
penditures of revenue-sharing moneys in areas of recreation. 

I am convinced that the average citizen is not aware of revenue- 
sharing moneys. It is just another form of funds that come into the 
city of .Tacksonville. They have no conceptual idea as to the kind of 
input citizens can lia ve or ouglit to have. 

Revenue sharing moneys have been caught up in the overall bureauc- 
racies of the city and for the most part in the city of Jacksonville, if 
the citizens had'input as we did in 1973 or attempted to provide input 
that recommending that $1 million be used for social services, it is not 
left to the citizens and the local governments under the statute do not 
have to listen to citizens input anyhow. 

Those of us who are aware of that statutory requirement have little 
faith in going to the local officials and requesting such funds for otlier 
kinds of general social services needs. It seems to me that that is one 
of the failures of tlie statute in that it has not required citizen input 
as such or any positive citizen control into how these funds are 
disbui"sed. 

Mr. DRINAN. Counsel ? 
Mr. KLEE. In order to safeguard the guarantee of the 5-minute rule 

I yield to the gentleman from Ohio. 
Mr. DRIXAN. Mr. Kindness ? 
Mr. KINDNESS. In Ms. Perry's statement on page 4 there is a refer- 

ence to the mayor of Asheville, X.C. Could you help us for the recoi-d 
to identify the nature of the mayor's job there? Is tliat a part-time 
mayor and is the mayor the executive or is there a city manager? 

Ms. PERRY. Congressman Kindness, I don't have all of that informa- 
tion available with me this afternoon but I would indicate to you that 
in the report that was filed by the investigator who was in Asheville, 
N.C., it was indicated that the mayor had an affiliation with a local law 
firm. 

It was not clear whether or not that affiliation was totally severed 
at the time he took responsibility as mayor in Asheville. It is my 
understanding that he is the chief executive officer in that town. 

Mr. KixDNE.ss. They don't have a city manager? 
Ms. PERRY. I don't think so. I can check tliat fact for you and give 

tliat information to you later. 
Mr. KINDNESS. I would appreciate it because obviously if the mayor 

as in inanv cities is the ceremonial head and the president of the 
council, tliat would not necessarily—what would be pertinent would 
be what the actual executive head thought to be the case. 

In tile League of Women Voters' statement, Ms. Kinkead, you are 
referring to the Michigan situation in which revenue sharing funds 
were placed in the Teachers Retirement System Fund. I am a little 
curious as to wliat the alternatives in practical terms would be in a 
case like that. Ivct's assume as I suggest must be the case that the 
teacheis retirement system was underfunded in Michigan and the 
alternatives might have been that either retii-ed teachers pensions 
would be cut off or reduced or that future teachers would have no 
pensions or reduced pensions. 
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I am curious as to whether there is an implication there in tliis 
testimony that that sort of thing should occur and that the rights 
or iirivileges of that larger grouping of people need necessarily be 
adversely affected in order to satisfy this statement ? 

Ms. IviNKEAD. I do not have the facts of the further implication 
of who is involved in tlie pension fund or whether or not it was under- 
funded at the time. I only know that after looking at that very care- 
fully, that the Justice Department decided to sue and that the Office 
of Eevenue Sharing requested that the State of Michigan be included 
as a defendant in that suit. 

So I would assume that they felt that there was sufficient ground. 
Sir. KINDNESS. That was not the case in which either the Justice 

Department or the ORS either requested or acted to defer revenue 
sharing funds; is that correct? 

Ms. IviNKEAD. No; they did not defer the funds. 
Mr. KINDNESS. Would you suggest that that was an improper action 

or lack of action? 
Ms. KiNivEiVD. Yes. It would seem to me that if they are in violation 

of law and if there has teen a finding of discrimination, the funds 
should be deferred. 

Mr. KINDNESS. No matter who is harmed by it ? 
Ms. KINKEAD. We don't know whether or not you are saying what 

would happen in the case if we don't know whether or not that retire- 
ment fund is in jeopardy. 

Mr. IviNDNESS. It is a little hard to make that answer, isn't it? 
Ms. KINKEAD. It is, but you have to consider the fungibility problem 

involved with revenue sharing—that in most instances—we arc not 
talking about a general fund here. If revenue sharing funds were 
deferred, we also then have to assume that they would not—that the 
State would not make up the difference, but if they had no revenue 
sharing funds to begin with, that possibly they would not put money 
into the plan. 

Mr. KINDNESS. We are speaking about the formation or the basis 
for action in that case. I don't understand how you would make the 
teachers retirement fund pure after that. How do you relieve it of 
the burden of discrimination ? 

Ms. KINKEAD. They are not challenging discrimination as I under- 
stand it of the pension fund itself, but of the fact that it did deal with 
and directly affects the school system and the problem of discrimina- 
tion as found in the school district there. 

They failed to desegregate. 
Mr. KINDNESS. Are you alleging that the operation of the teachere 

retirement system was discriminatory? 
Ms. KINKT:AD. I am not saying that. That, as I understand it, was 

not the finding of the Justice Department, which was simply that 
by putting money into the teachers pension fund it did directly"affect 
and benefit the school district which was in violation. 

Mr. IviNDNESS. And therefore the retii-ement fund might be adverse- 
ly affected by cutting off future funds and that would be a desirable 
rasult? 

Ms. KINKEAD. I don't feel—I don't follow that logic. !Maybe I should 
defer to a lawyer. I don't undei-stand that part of the question. 

Mr. KiNT)NESs. My time is up. If there are otliers who want to 
question, that is fine. 
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]\Ir. DRINAN. We will let Mr. Klee proceed now. 
Mr. KLEE. Agaiii I would like to defer to the Member until he is 

through. 
Mr. DRINAN. By unanimous consent we yield him an additional 2 

minutes. 
Mr. KINDNESS. Mr. Chairman, I would insist on my time under the 

rules. 
Mr. DRINAN. An additional 5 minutes. I am soriy. 
Mr. TAYLOR. TO the extent that this is not contributing to any parlia- 

mentary situation, may I have an opportunity to coiimient on tliat i 
Mr. DRINAN. The witness is recognized. 
Mr. TATLOR. The basic facts as I understand it in Femdale are that 

the State did designate the money for educational pui'i)oses in a way 
that funds were attributable to particular school districts including 
the Ferndale School District. As Ms. Kinkead said, the education 
fimds to the Ferndale Sciiool District had been terminated in 1972 
because the district failed to comply with the I'cquirenients of title VI. 

If the funds continued to be made available, these funds could be 
used to replace funds that have ali*eady been terminated. That I tliink 
is a very unacceptable situation, unacceptable under the law. As I 
undei-stand your question, you saj', won't some people get hurt if the 
funds are cut off ? 

I would say that there is a very simple alternative to that and that 
is compliance with the law. The argument or the question that you aie 
raising was raised about title VI from the very inception. Aren't we 
going to be seeing welfare funds or education funds cut off to people 
who really need those funds ? 

The experience has been under the law that very few States have 
been willing to forgo tliese funds. They have come into compliance 
with the law when they have seen what the alternatives are. In those 
cases where they are not willing to come into compliance, legal redix!ss 
is available through the courts which should have been used a long 
time ago in this case, so to bring them into compliance and then the 
funds Ijecome available. The deferred funds are not terminated or 
withdrawn from the State forever. Tliey become available when the 
district comes into coinjjliance with the law. 

Mr. KINDNESS. Just to clarify that there is a difference of opinion 
here, such totalitarianism from the Fedeial level is not well received in 
all local government jurisdictions; and where the burden falls as 
harshly as what is suggested in this case, there could be quite a harsh 
reaction to it. I think what is suggested on my part as a more reason- 
able approach is that we sliould not direct all sorts of criticism at the 
ORS, if they do not in eveiy case cut off or defer funds, or criticize the 
Department of Justice, if tiioy do not in all cases request ORS to cut 
off 01' defer funds under the revenue-sharing program. 

Mr. TAYLOR. I would say our objection is that—not that they don't 
do it in all cases but that they have not done it at all. 

I have l)een familiar with tiie Ferndale situation for some time. I 
think if we had a ciiance to discuss the facts of that situation, you 
might see tliat wliat was done by the Ferndale Sciiool District was the 
most deliberate kind of segregation of students, tlie kind we wore 
familiar witli in many southern school systems vears ago. Those chil- 
dren are suffering under a situation where they Iiave been deliberately 
segregated and isolated in the schools. 
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I think it is the responsibility of the Federal Government not only 
imder title VI or section 122 but under the Constitution of the Unitetl 
States, the 14th amendment, the fifth amendment, to make sure tluit 
that kind of discrimination ceases. 

That is why we are in that unfortunate situation today. 
Mr. KiXDNESS. I would hope you would agree, however, that the 

burden ought not to fall imfairly upon innocent people either. 
Mr. TATLOU. I would agree with that and I think it need not fall on 

innocent people so long as measures are taken to correct discrimination 
which has pereisted for many years. 

Ms. PERRY. I would like to add one comment  
Mr. KINDNESS. I am sorry. There is one otlier point I would like to 

make. If we have more time, I would be happy. Mr. Taylor, on pagt^ 10 
of your testimony there is reference to the Office of Revenue Sharing 
only recently getting into agreements with HE\\'' and DOT and HUl3, 
EEOC, and Justice. The testimony before the subcommittee yesterday 
indicated that really, the Office ol Revenue Sharing has been the pio- 
neer in these interagency agreements. 

Although recent, would you care to comment on whether this trend 
appears to be a favorable one and that given time for these relation- 
ships to develop bejond the mere exciiange of information, this might 
be an effective tool for coordinating the civil rights enforcemejit 
activities ? 

Mr. TAYIX)R. In the right hands it could be effective. I am happy to 
hear you say that because it was our groups that suggested in the 
hearings on regulations that this technique be adopted because we 
were convinced that the ORS was not going to get sufficient staff to 
do the job. 

The real problem, apart from the fact that it took them 21^ yeai-s 
to get around to concluding these agreements, is that basically tlicy 
are the agi-eements for sharing information. 

The key element in an agreement of this kind has to be a delegation 
of authority so that when HEW finds that a district has discriminated, 
we won't find ORS saying thank you for the information and now 
we will get around to investigating ourselves. 

These can be pioneer workable agi-eements if the findings are made 
by the other agencies and are a predicate for action where it is needed. 

Mr. KINDNESS. Thank you. 
Mr. DRINAN. I have one question that anyone can answer if he or she 

wishes. I quote from Ms. Alice Kinkead's document on the old ques- 
tion of fuiigibility. Siie says on page 5 even assuming vigorous civil 
rights enforcement, the fungibility factors make real compliance an 
iUusion. 

That has been my unfortunate conclusion up to now. I wonder if 
any or all of you would want to react to tliat? In my bill I have pi-o- 
vided for certain categories without being too rigid and have indicated 
that real accounting procedures should be kept so that the money is 
not nontraceable. 

Mr. TAYLOR. We would support both the provision in your bill and 
that recommended by the GAO study that the requirement of nondis- 
crimination be extended to all the activities of a jurisdiction that re- 
ceives revenue-sharing funds. 

We would also stiongly support better accoimting and reporting 
provisions that would require a jurisdiction really to report not only 
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on the supposed uses of the funds but on the net impact of those uses 
on its budget. Both of those would be useful additions to the law. 

It is difficult to get at where the money is really going but if you 
have this type of general aid, some effort has to be made to inform the 
Secretary of the Treasury and the Congress of the United States. 

Congre-ss is supporting a 5-year, $7 billion law enforcement program 
on top of the LEAA, if you arc to believe these planned use reports 
because they say 25 percent of the money is going for enforcement, 
police and enforcement activities. 

One needs to get under those figures and find out where this money 
is really going. 

If it is a $7 billion program and that is what Congress feels is the 
wise collective judgment of all the State and local officials, that maj' 
be fine. But at least you ou^ht to know about it. 

Ms. STKWARD. I would like to say that I would agree. I agree with 
your proposal. It has been very difficult and it is going to continue to 
1)0 difficult to trace revenue-sharing funds. 

In addition to that, I stronglj- recommend that there be some written 
proposal that Congress can deal with in terms of citizens input, ^^'e 
are talking about positive kinds of input into how the.se funds are 
going to be distributed. We have found that the planned use report 
is very different from the actual use i-eport when we actually deter- 
mine where those funds go. 

It is obviously a wide area of disparity there. It needs some correc- 
tion. 

Mr. DRINAN. My bill creates a citizen advisory connnittee and it 
provides certain funding for a staff pei-son for citizen participation. 
Having been encouraged by all the responses to that, let me ask one 
other question. In Sarah Aiistin's document on page 10, it is not 
commonplace to acknowledge that genei"al revenue sharing funds have 
tended to replace fluids as expended. If we did, wo can say that you 
must have a maintenance of effort and you may not use the general 
reveiuie sharing funds to defer taxes. 

Would some or all of you want to comment ? Should we go back to 
what Ms. Austin says is the oi'iginal intent; namely, that general reve- 
nue sharing funds would supplement categorical grants and not re- 
place them ? 

Ms. AfSTiN. That is why our national board voted for general reve- 
nue sharing in the beginning. Some of the mayors on our board felt 
the same way. They were surprised to find out they were not only not 
getting categorical funds but fewer funds. 

There is a wide Aariation in the interpretation of human services. 
I think some people are building roads and calling them human serv- 
ices, and that is open to a lot of interpretation. One of the biggest 
advantages of our involvement in this project has Ix^en providing the 
citizens of local communities more information about programs. 

It is literally impossible for local groups—we don't have the same 
Icind of machineiy that the bureaucracies have to track things. Much 
of the general revenue sharing money went into the general opci-atiug 
budget. It is difficult to track this. 

There is really no way to track this. All of our constituents are very 
much concerned about this. As I indicated before, because of the 



263 

makeup of the national urban coalition and its local coalitions, the 
board liad this heated discussion last week to decide whether they 
could support revenue sharing. 

They said they could only support it if certain amendments were 
made. 

Mr. DRINAN. In my bill, I say that with ceitain exceptions, at least 
10 percent must go to the elderly and 10 percent to the poor. 

Ms. AUSTIN-. If citizens are organized, they can have influence on 
decisionmaking. It is only where people like us go out and organize 
them, it places the burden of proof on the citizens. In one city, they 
were able to go back to the mayor and insist that 10 percent of those 
funds be spent for human services. 

Mr. DRIXAN. That applies only to the local level. One-third goes to 
the State. 

Ms. AUSTIN. We also have problems with that. 
Mr. DRINAN. My time has probably expired. 
Mr. KLEI:. At tne request of the chairman and in light of the late 

hour, I will pose just one question in this area. I notice that in most 
of your testimony, statistics seem to be a basis for inferring discrimi- 
nation without any showing of intent. 

I know that there is case law to support that in manj- of the circuits. 
I think some of the circuits are not yet decided on this i.ssue. In light of 
the fact that this is a general program, do you feel that the statute 
as opposed to regulations or even departmental policy should specify 
the degree to which a statistic should be taken into account in impli- 
cation of discrimination in a program ? 

Ms. AusTix. Just before we turn this over to the lawyer, I would like 
to say that some of us arc very suspicious of statistics. We have had 
unfortunate experiences with them. It depends on who is using them. 
The reason we tried to give our case some live examples was that the 
people with whom we work warned us about statistics. 

Mr. TAYLOR. I would say that 3'ou should not write^—my recom- 
mendation would be that you not write into the statute anything con- 
cerning the utilization of statistics. 

One of the great contributions I think that has been made, for 
example, by the Civil Rights Act of 1964 is that it states a reasonably 
broad mandate in setting out the substantiv-e area of the law where 
discrimination is to be handled. 

It is left to the agcnc}- and the courts to determine how best that 
mandate is to be interpreted. I think that for example in the area that 
you refer to, employment discrimination and the use of statistics, the 
courts have made a significant contribution by taking the mandate 
given by Congress and interpreting that. 

Mr. KLEE. Before we adjourn, I think I would be remiss if I did not 
compliment you on your fine report for citing the example of tiie 
Indian Youth Center we have heard so much about. Thank you. 

^Is. PERRY. In terms of your remarks concerning the necessity to 
show intent, I think the coiu'ts have taken a very practical approach 
on the intent question in employment discrimination. I tliink that 
they have said oasioally that intent does not matter. 

It is really whether or not there is a disparate impact on the affected 
groups, minorities and women. I think that intent which is a subjective 
quality is a very, very difficult standard of proof to adhei-e to. 
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I think that I also have some problems with statistics, particularly 
in the South with rural areas which are always undercounted. 

I would not recommend that statistics—a requirement for the degree 
of statistical proof l>e inserted into any regulation. I would point out 
tliat it is not intent that is the critical factor. It is tlie impact. 

Mr. ICi^EE. The statistics provide a presimiption of discrimination 
that the State has the opportunity to rebut under the 14th amendment, 
because if it can rebut it and there is no discrimination, then there is no 
violation. 

In all of your experience in civil rights, are you familiar with any 
case in which a State has ever been able to rebut that presumption once 
it has been placed upon it ? 

Do any of the witnesses have any familiarity with a case like that? 
Mr. TAYLOR. I am not familiar with any employment case in which a 

statistical presumption has been rebutted. It well may be in some situa- 
tions that that burden has been sustained. I can't point you to a specific 
case. But I think certainly in employment, an employer has ample 
opportunity to show that the statistical disparities are not due to 
discriminatory practices. I'm not sure whether there are jury cases 
whei-e a presumption lias been rebutted. In schools there really isn't 
any such presumption. 

In voting, of course, the Congress has made a statutory presumption 
in the Voting Rights Act of 1965. That is an irrebuttable presumption 
in most cases. 

Mr. KLEE. This one seems to be fairly close to that, too. 
Thank you, Mr. Chairman. 
Mr. DiuxAx. Mr. Kindness ? 
Ladies and gentlemen, I want to thank you once again. The meeting 

is adjourned. 
[Wliereupon, at 4:35 p.m., the subcommittee adjourned, subject to 

call of the Chair.] 
[The following statement was submitted for the record:] 

PREPABED STATEMENT OF AFRS. RUTH FOTINTAIN BEFORE THE HOUSE JTIDICIART 
SUBCOMMITTEE ON CIVII, RIGHTS COMPLIANCE FOR FEDERAL REVEN-UE SHARING 

Mr. Chairman and members of the committee, my name is Ruth Fountain, and 
I am a member of the City Council of Aurora, Colo., presently serving my second 
term of office. I am n schooltenclier by profession. 

Aurora is a suburb of metropolitan Denver and historically was and is a resi- 
dential commiinity sup])orted principally by the military installations of Fitz- 
simous General Army Hospital, Lowry Air Force Base, Buckley Air National 
Guard Base and the Rocl<y Mountain Arsenal. 

Prior to KKio the population was less than .")0.000 people, consisting of military 
personnel for the most part and civilians, the vast majority of wliieli, were 
employefl in the City and County of Denver. Not more than a dozen families 
lived in the City who, by legislative definition, would be classified as minorities. 

By 1970 when Aurora's population had reached 70.000 people, the impact 
of the move into .\urora liy minority groups became apparent. These were chiefly 
Black families in the military, and very transient in nature. There was then, 
and .still is today, an excopti(mally small Cliicano population in Aurora. 

Since 1970 we have grown to an estimated population of 130.0O0. and still 
being primarily a residential suburb, we have experienceti a plieuomenal influx 
of minority groups in both rental and home ownership occupancy. Proportion- 
ately, more minorities are now living in Aurora and not working in Aurora, than 
Uiere were in 11)70. This is due, we believe, to tlie following factors; 
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1. The ease and availability of welfare benefits In Adains County as opposed 
to Denver. 

2. The busing of school cliildren in Denver. 
3. A continued pattern of migration to the suburbs from the core city of 

minority groups because of the availability of new and better housing. 
In terms of percent of total population, it is now estimated that Aurora now 

exceeds Denver in minority population and as an employer, Aurora has not 
l'e«Mj able to Immediately reflect or absorb into employment this rapid impact 
of minorities now li\'ing in Aurora. 

We liave now, however, nu\de what we believe to be significant efforts to 
realistically deal with the protilem by the following measures: 

1. E.stablished a Human Relations Commission in 1968. 
'2. Implemented an Affirmative Action Program in 1073. 
3. Employed a minority relations consultant in both the school system and the 

City government. 
4. Employed Dr. Fletcher to validate entrance and promotional tests, both 

physical and academic, for employment in the Aurora Police and Fire Depart- 
ments. 

5. Actively pursued a recruiting program to advise minority groups, living 
both in and out of the City of employment oi)portunitles in Aurora. 

(i. Establishment of committees on military bases to assure compliance with 
E.E;.0.C. guidelines. 

7. Creation of a Housing Authority. 
Despite our efforts, Aurora now finds itself involved in three (3) law suits, 

all alleging discriminatory practices in employment procedures, none of which 
are based on race or ethnic background, but in each case based upon sex and the 
failure of three Caucasian females to pass a physical agility test for entrance 
into our Police Academy. 

While Aurora has actively sought a judicial detei-mination of the issues 
Invloved, it has at the same time had an L.E.A.A. grant abated, wliieh had been 
approved, and have lieen advised by representatives of tlie Office of Civil Rights 
Compliance that unless we rewrite our Affirmative Action Program and drop 
completely our physical agility requirements for employment In the Aurora 
I'olice Department—no L.E.A.A. funds would be approved and. in addition, if 
necessary, no Federal Revenue Sharing Funds would be forthcoming for Aurora. 

At the same time, these representatives of O.C.R.C. were equally emphatic 
that there was no known physical agilit.v tests which they would approve that 
would comply with E.E.O.C. guidelines nor would they permit L.E.A.A. funds to 
be expended to attempt to develop such a validated test. 

The simple and uncontroverted result is that the Federal Government has 
legislated requirements for which they have no criteria or any demonstrable 
way of compliance with those guidelines and by tlie device of withholding Fed- 
eral Funds, coerces the local government into submission, which results In an 
employee force based upon a quota system rather than on ability, merit, effi- 
ciency or realistic use of these same withheld federal funds. 

What Aurora asks this Committee simpl.y to do is to require the federal 
agency that invokes the E.E.O.C. guidelines an the basis for withholding of 
funds, to be able to provide the local community with validated tests and 
acceptable standards to comply with their own requirements. Further, that the 
federal agency stop enforcing impossible guidelines requirements on the basis 
of complaints filed after the fact and the inevitable stopping of federal funds 
and start an effective program of acceptable standards to follow before this 
point of no return Is reached. 

Thank you for this opportunity to appear before you today. 





APPE:N'DIX 
CHINESE FOR AFFIRMATIVE ACTION (CAA), 

San Francisco, Calif., Octoher 2i, 1973. 
Congressman Dox EDWARDS, 
Chainiuin, Subcommittee on Civil and Constitutional Rights, Bouse Judiciary 

Committee, Room 2240, Raytwm House Office Building, Washington, D.C. 
DEAR CONGRESSMAN EDWARDS : As a community-based civil rights organization 

located in San Francisco, Chinese for AflBrmative Action is very interested in 
the recent liea rings conducted by your subcommittee on Civil and Constitutional 
Rights reviewing civil rights efforts under general revenue sharing. Unfortu- 
natt^ly, we received your notice of the hearing too late to allow our participation. 
Hopefully, this letter will summarize some of our concerns. 

Although the City of San Francisco conducted the required public hearings on 
the revenue sharing program, it was our feeling that many community organiza- 
tions and residents were not aware of the provisions and requirements for general 
revenue .'sharing. The Chinese community, specifically, and San Franciscans in 
general, had very little input to the process prior to the publication of recom- 
mendations. Regardless of community needs, much of San Francisco's revenue 
sharing funds were spent to resolve Departmental budget deficits. 

City ofiiciaLs in San Francisco have a historic practice of using the dilapidated 
and overcrowded conditions of Chinatown to strengthen their pleas for funds to 
San Francisco. Yet. in the distribution process on the local level, Chinatown is 
always placed low in priority for fundings when compared with the City as a 
whole and with other neighborhoods in San Francisco. This was once again the 
situation with revenue sharing fund.s. Of more than $26 million allotted to San 
Francisco, only a little more than one ijereent was recommended for improvements 
in Chinatown, although the Chinese population in San Francisco is over 05,000, 
of a total of 680,000. 

Upon notification of appropriations, a large proportion of revenue sharing 
funds was almost immediately set aside for the operating budgets of city depart- 
ments. Unfortunately, many of these departments were and are in violation of 
the civil rights requirements of revenue sharing legislation. Here are a few 
examples as they relate to the Chinese community in San Francisco: 

1. The San Franci.sco Police Department has had a history of discrimination 
in hiring practices against minorities in the form of non-job related physical 
requirements and biased exams. Today, there are five (.5) Chinese oflScers on a 
force of 2000, a disappointing .2% in a City with 10% Chinese. Although it has 
been two years since Judge Peckham of the Federal District Court ordered the 
department to correct Its discriminatory practices, constant delays and financial 
cutbacks by the S.F. Board of Supervisors have not increased the number of 
Chinese officers on the force. (Two Chinese cadets are currently training in the 
Police Academy.) 

2. The San Francisco Courts have only two part-time court interpreters who 
speak Chinese. When the interpreters are unavailable. non-English speaking 
pensons must have their court appearances delayed until the Interpreters are 
free. 

3. Persons who only speak Chinese cannot get emergency ambulance services 
because none of the dispatchers at the ambulance switchboard si)eak Chinese; 
nor do an.v of the medical stewards. 

4. Xon-English siwaking persons do not have equal access to Police services 
because the S.F.P.D. does not have Chinese bilingual dispatchers either. 

.1. Although thousands of tourists and residents tramp through the streets of 
Chinatown dally, no provisions are made by the Department of Public Works to 
increase .street cleaning in Chinatown. 

Through these situations which wo have enconnteretl in the revenue sharing 
experience, we strongly feel that members of the Chinese community have been 
discriminated against by the City of San Francisco in: 1) access to services, 
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2)  disproportionately low allocations for community-based programs, and 3) 
hiring policies. 

Chinese for AflBrmative Action strongly suggests that any new legislation that 
Is being considered to extend the general revenue sharing program include stricter 
requirements for civil rights, more thorough investigations of complaints, and 
speedier use of enforcement procedures. Local officials should not be allowed to 
almost freely administer millions of dollars without taking the responsibility 
of protecting the rights of all Its residents. 

Sincerely, 
HENRY DER, 

Executive Director. 

SouTHEBN GOVERNMENTAL MONITORINO PROJECT, 
Atlanta, Ga., October 23, 1975. 

Hon. DON EDWARDS, 
Committee on the Judiciary, 
House of Representatives, 
Washington, D.C. 

DEAR CHAIRMAN EDWARDS : This is In response to your letter of October 17, 
1975. 

In reference to the Information requested about Asheville, North Carolina, 
1 have verified that this city employs both a mayor and city manager. How^ever, 
it is quite clear from those interviewed that Mayor Richard Wood is much more 
than a ceremonial head and president of the Asheville City Coimcil. Mayor Wood 
and the City Council actively participate in the management of the city. All 
decisions involving the local government, whether great or small, are made at 
the executive level by the mayor; his influence permeates every aspect of city 
government activity. 

I hope this information will lie helpful to the Committee. Please contact me 
If I may be of further service. Thanli you for the opportunity to appear before 
the Committee. 

Very truly yours, 
SUSAN PERRY, 

Staff Counsel. 

THE UNDER SECRETARY OF THE TREASTJRY, 
Washington, D.C, October 29, 1975. 

The Honorable DON EDWARDS, 
Chairman, Suheommittee on Civil and Constitutional Riffhts, Committee on the 

Judiciary, U.S. House of Representatives, Washinffton, D.C. 
DEAR CHAIRMAN EDWARDS : Attached is a copy of a letter I am sending to 

Congressman Badillo regarding the discrimination case involving the Boston 
Fire Department about which he asked during my recent testimony before your 
Subcommittee.  If there are no objections, and the deadline for printing the 
record of the hearings has not yet passed. I would appreciate 1/t if you would 
make my letter part of the hearing record. 

Sincerely yours, 
EDWARD C. SCHMULTS. 

THE UNDER SECRETARY OF THE TREASUKY, 
Washington, D.C, October 28, 1975. 

The Honorable HERMAN BADIMX), 
Subcommittee on Civil and Constitutional Riffhts, Committee on the Judiciary, 

U.S. House of Representatives, Washington, D.C. 
DEAR MR. BADILLO: After my testimony before the Subcommittee on Civil and 

Constitutional Rights, I asketl the Office of Revenue Sharing to provide a sum- 
mary of the facts of the discrimination case involving the Boston Fire Depart- 
ment which you asked me al>out at the hearings. I would like to report to you 
on the matter as we understand it. 

We are advised by the Department of Justice that there were actually two 
cases alleging discrimination in the Boston Fire Department. The first case 
was brought In late 1972 by the Boston Chapter of the NAACP and by Black 
and Spanish-surnamed individuals as a group. The .Justice Department sub- 
sequently filed Its action on January 24, 1973. With the consent of all parties 
the Court consolidated the two actions. 
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No allegation based upon revemue sharing was included because the revenue 
sharing Act had only recently been adopted and the Justice Department had 
received no information indicating that revenue sharing funds were being used 
by the Boston Fire Department. Boston's first two revenue sharing checlts were 
dated December 11, 1972, and January 8, 1973. In March of 1974, however, ORS 
advised the Justice Department that audit information obtained by its auditors 
indicated that General Revenue Sharing funds had been appropriated for the 
Boston Fire Department. By that time, tlie law suit had been tried and the 
District Court had reoidered its decision (on February 8, 1974). As a result, 
the Justice Department decided not to amend its suit at that point to Include 
a revenue sharing violation count. 

The U.S. District Court in Boston handed down its decree on February 8, 
1974. The decree enjoined the City of Boston and the Massachusetts Division 
of Civil Service from engaging in any practice or act which "has the purpose 
or effect of" discriminating against any applicant or potential applicant for 
tmployment witli the Boston Fire Department or otlier fire departments subject 
to Massachusetts civil service law. 

The Court specifically cited certain hiring practices and certification pro- 
cedures and the validity of written examinations given for the purpose of de- 
termining qualification for the selection of fireflgliters. The City of Boston was 
enjoined from requesting certificates of appointments for permanent positions 
on the Fire Department unless the City demonstrated it had contacted organi- 
zations in the Black and Spanish-sumamed communities and high schools and 
junior colleges with substantial Black and Spanish-sumamed enrollments to 
provide them with information regarding openings. Information was to be 
furnished regarding qualifications and selection procedures, rates of pay, hours 
of work, and the time, place and method of applying for vacancies. 

Subsequently, the Commonwealth of Massachusetts appealed the case and 
on September 18, 1974, the U.S. Court of Appeals, First Circuit, affirmed the 
decision of the District Court. Certiorari was denied on application to the Su- 
preme Court for reconsideration of the matter. An Interim consent decree was 
entered on April 17,1975. 

We liave received no indication from the Justice Department of any lack of 
compliance by the Boston Fire Department witli the decree of the Court. Inas- 
much as the goal of the Office of Revenue Sharing is to seek compliance with all 
applicable laws and regulations regarding nondiscrimiuation in the use of Gen- 
eral Revenue Sharing funds, a decree of a court thereon and con.sent by parties 
involved is normally sufficient present evidence of tlie intention to comply, and 
the withholding of revenue sharing funds would not seem appropriate or nec- 
essary. The Office of Revenue Sharing civil rights compliance stafiE has been 
following the situation to assure that tlie City of Bo.ston remains in compliance. 
ORS will take any further actions necessary should iiroblems arise. 

I am asking by separate letter to Chairman Edwards that, if you and the 
other members of the Subcommittee do not object, this letter be Inserted into 
the hearing record. 

If you have any further questions about the Boston case or any other matter 
relating to the revenue sharing program, I would be more than happy to as- 
sist you. 

Sincerely yours, 
EDWARD C. SCHMUITS. 

U.S. CoMMissio:?? ON Crvn. RIGHTS, 
Washinnton, D.C. November 15,1975. 

Hon. DON EDWARDS, 
Chairman, Suhcommittee on Civil and Constitutional Rights, 406 Bouse Office 

Buildinff Annex, Washington, D.C. 
DEAR MR. CHAIRMAN : Enclased you will find the additional information which 

I agreed to provide during my testimony before your Subcommittee on tlie 
revenue sharing program. I regret the delay in transmitting these materials 
and hope that they are responsive and helpful to the Sul>committee. 

Attachment No. 1 Is an analysis of the coojK'ra'tion agreement recently entered 
into by tlie Department of Justice and the Ofl3ee of Revenue Sharing. The Com- 
mission's staff analysis of the nondi-scrimination and relateil provisions of H.R. 
8329 is labeled Attachment No. 2. Attachment No. 3 consists of the General 
Counsel's analysis of when deferral should be triggeretl in relationship to a 
Federal District court finding of discrimination. Attachment No. 4 addresses 
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the apprnprintcness of deferral and initiation of administrative proceedings by 
ORS snlisjeqnent to a court finding of discrimination wlien tlie plaintiffs in the 
discrimination suit liave not sought such deferral nor has the court granted it. 

In resi>onse to Representative Drinan's inquiry, I have determined through 
consultation with staff that the Commission has not made an in-<lepth assess- 
ment of tlie Justice Department's Executive Order 11764 coordination and 
oversight activity with respect to the Office of Revenue Sharing. The Commis- 
sion noted in the report The Federal Civil Rights Enforcement Effort—-1974. 
Volume IV, To Provide Fiscal Assistance that as of June 1975, the Department 
of Justice had reached no formal conclusion as to whether the Office of Revenue 
Sharing was covereil by Title VI of the Civil Rights Act of 1904 and thus by 
Executive Order 11764. Although a forthcoming Commission report on Title 
VI enforcement briefly reviews the compliance activity of the Department of 
Justice with regard to revenue sharing, it is our understanding that the Depart- 
ment's activities were undertaken pursuant to obligations set out in the State 
and Local Fiscal Assistance Act of 1971 rather than In fulfillment of Executive 
Order 11764. 

The final area of information concerns your request for additional examples 
which demonstrate the "fungibility" problem and the need for making the anti- 
bias prohibition apply to all activities of a jurisdiction. Commission .staff have 
reviewed our files and have found no examples of this problem which have not 
already been presented to your Subcommittee. The absence of additional ex- 
amples undoubtedly reflects the hitherto inadequate enforcement of the current 
nondiscrimination provision. 

If you or other members of the Subcommittee have any questions about the 
enclosed materials, please have ais. AleNair get in touch with Bud Blakey or 
Jim Lyons. 

Sincerely, 
ABTHTTK S. FLEMMIXO, 

Chairman. 

EVALUATION OF THE 5IEMOR.\M)UM OF UXDEBSTAXDIXO BETWEEN THE OFFICE OF 
REVENUE SHARING, DEP.^RTMENT OF THE TREASURY ,\Nn THE CIVIL RIGHTS 
DIVISION, DEPARTMENT OF JUSTICE REGARDING COORDINATION IN THE ENFORCE- 
MENT OF THE NONDISCRIMI.NATION PROVISION OF SECTION 122 OF THE STATE 
AND LOCAL FISCAL ASSISTANCE ACT OF 1972 

ATTACHMENT NO. 1 

A Memorandum of Understanding Between the Office of Revenue Sharing and 
the Civil Rights Division Regarding Coordination in the Enforcement of the 
Nondiscrimination Provision of Section 122 of the State and Local Fiscal As- 
sistance Act of 1972' was signed in late September of 1975." The stated purpose 
of the Memorandum of Understanding was to e.stablish "coordination pro- 
cedures in order to avoid inconsistency and duplication of effort."' The two 
agencies agreed that the reason that the Memorandum was necess.iry was that 
the Office of Revenue Sharing (ORS) and the Civil Rights Division (CRD) 
have concurrent responsibilities for assuring compliance with Section 122.' The 
Commis.sion supports the signing of this Memorandum. Indeed, the need for an 
agreement hotween the Deiiartment of Justice is discussed in the Commission's 

1 ai u.s.c. 81242 (Supp. iir, 19731. 
' Memorarxlnm of UDoerstandlDR Between the Office of Revenue Shsrlne. Department of 

the Treasury, and the Civil Rights Division. Department of .Tiistlce, Regarding Coordina- 
tion In the Enforcement of the Nondiscrimination Provision of Section 122 of the State 
and Local Fiscal Assistance Act of 1972. slcned b.v .1. Stanlev Pottlnger. .\sslstant Attor- 
ney General. Civil Rtclits Division. Department of .Justice, Sept. 25. 1375. and .John K. 
Parker. .•Icting Director. Office of Revenue SharinR. Department of the Treasury. Sept. 23, 
1975 thereinafter referred to as Memorandum of Understanding]. 
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report, The Federal Civil Riglits Enforcement Kffort—1974, Vol. IV, To Provide 
Fiscal Assistance." After a careful review of tlie Memorandum, however, it is 
apparent that it contains two major deflciencios. 

1. Purpose and Scope 
The Memorandum of Understanding establishes coordination procedures pur- 

suant to the Office of Revenue Sharing and Civil Rights Division re.'^ponsibilities 
under Section 122 of the State and Local Fiscal Assistance Act of 1972." The 
^Memorandum of Understanding does not refer to the ntted for interaction between 
the two agencies under Executive Order 11704.' The Executive order directs 
the Attorney General to coordinate Federal agency enforcement of Title VI 
of the Civil Rights Act of 19(i4 and to prescribe standards and procedures for 
implementation of Title VI. This Commission holds that Section 122 of the 
State and Local Fiscal Assistance Act places on the OlKee of Revenue Sharing 
all the responsibilities which Title VI places on each Federal agency disi)ensing 
Federal assistance.' We understand, too, that the Department of Justice con- 
siders that for all practical purposes the Office of Revenue Sharing is a Title 
VI agency within the meaning of Executive Order 11764. General Revenue sharing 
funds are used in a wide variety of programs or activities. They can be used in 
programs or activities already receiving Federal assistance from another agency 
and thus in programs or activities subject to the provisions of Title VI. It 
is a matter of interagency interest that consistent standards of compliance are 
applied to avoid conflicting determinations or resolutions. In order to establish 
procedures to minimize such coniiiet. the Memorandum of Understanding .should 
have made clear that the Office of Revenue Sharing will comply with the At- 
torney General's Directions under the Executive order.' 

2. Coverage 
The Memorandum of Understanding addre.sses such matters as responsibility 

for handling complaints, notification of scheduled civil rights reviews, and stiaring 
compliance information. The procedures outlined in the Memorandum are de- 
signed to avoid such problems as duplicative investigation of a single complaint 
and disruptive involvement by one agency in the investigations and reviews of 
the other agency. In short, tlie Memorandum addresses the mechanical aspects of 
coordination between the two agencies. 

Nonetheless, the procedures do not address all the areas necessary to realize 
the Memorandum's stated purpose to "avoid inconsistency and duplication of 
eftort"'° between tlie two agencies. The two agencies have not agreed in the 
Memorandum to api)Iy the same standards of compliance to general revenue 
sharing recipients. Nor have they agreed to procedures including time frames, for 
Federal compliance activity. Moreover, there is nothing in the agreement which 
binds the two agencies to an acceptance of each others' investigative findings 

•U.S. Commission on Civil RUhts, The Federal Civil Riglits Enforcement Effort—1971,, 
Vol. lY, To Provide Fl»cat Asgtttance 114-119 (1975) [hereinafter referred to as To Pro- 
vide Fincal AsfiHtance]. 

" That Act provides that In the event of noncompliance, the Secretary of the Treasury 
Is authorized to terminate funding or refer the matter to the .\ttorney General for civil 
action, m I'.S.C. { 1242(c) (Supp. III. 1973). The Attorne.v General may al.so hrine a 
civil suit ajrainst a recipient of cenernl revenue sharlni; funds If there Is "reason to believe 
that a State povernment or unit of local erovernment Is engaced In a pattern or practice In 
violation of the Act's prohibition of discrimination." HI U.S.C. % 1242(b) (Supp. III. 
197.S). .\s a result of ttiese authorities, both nsencles may conduct compliance reviews 
and investigate complaints against revenue sharing recipients. 

' Exec. Order. No. 11764. "N'ondiscrimlnatlon in Federally Assisted Programs," 3A 
C.F.R. 124 (Supp. 1975). 

' To Prorijic Fiscal Assistance, supra note 5. 
" It should be noted, however, that a serious weakness of the Attorney General's execu- 

tion of duties under Executive Order 11764 Is that no standards have lieen issued by the 
.\ttorney General pursuant to the Executive order. This problem Is discussed In the Commis- 
sion's forthcoming report The Federal Civil Rights Enforcement Effort—I91i, Vol. VI, 
To Ertend Federal Financial Assistance (In press). 

'" See p. 1 supra. 
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and determinations of recipients' compliance status. In sum, it contains nothing 
to prevent tlie two agencies from providing conflicting instructions to general 
revenue sliaring recipients and notliing to guard against tlie neetl for one agency 
to replicate the other agency's compliance activity because of dissatisfactioa 
with the quality of that activity. 

ATTACHMENT   NO.   2 

Staff Analysis of the yondiscrimination and Related Provisions of H.R. 83Z9 

Section J22 (a) of the State and Local Fiscal Assistance Act of 1971 
This section provides: 
No person in the United States shall on the ground of race, color, national 

origin, or sex tie excluded from participation in, be denied the benefits of, or be- 
subjected to discrimination under any program or activity funded in whole or in 
part with funds made available under subtitle A. 
Section 122{a) of H.R. 8329 

Tills section adds "religion" to the currently forbidden forms of discrimination,. 
and expands applicati(m of the nondiscriminatiou provision to all iirograms and. 
activities of governments receiving revenue sharing funds. 
Comments on Section 132 (a) of H.R. 8329 

The inclusion of "religion" is a positive modification of the nondiscrimlnation 
provision. Application of the nondiscrimlnation provision to all progi-ams and- 
activities of revenue sharing recipients appears necessary to insure that revenue 
sharing money does not indirectly subsidize discrimination. This moditication. 
accords with a recommendation of this Commission, of the Comptroller General 
of the United States, and of numerous civil rights organizations. 
Section 122(b) of the State and Local Fiscal Assistance Act of 19T1 

This section requires tlie Secretary of the Treasury to notify the Governor and 
request the Governor to secure compliance "whenever the Secretary determines- 
that a (recipient government) has failed to comply" with the nondiscrimlnation. 
provision. The section further provides : 

If within a reasonable period of time the Governor fails or refuses to secure- 
compliance, the Secretary is authorizetl (1) to refer the matter to the Attorni'.v 
General with a rec(mimeudatiou that an appropriate civil action be instituted; 
(2) to exercise the i)owers and functions provided by Title VI of the Civil Rights- 

Act of 1964 (42 U.S.C. 2000d) ; or (3) to take such other action as may be pro- 
vided by law. 
Section 122 (b) of H.R. 8329 

In place of the present broad statutory delegation of enforcement authority, 
this section of the bill sets out a well-articulated and less discretionary enforce- 
ment scheme. 

Subsection 122(b) (1) requires the Secretary of the Treasury to notify the Gov- 
ernor and request the Governor to secure compliance "whenever the Secretary- 
has reason to believe" that a recipient government is not in compliance witlir 
the nondiscrimlnation provision. Subsection 122(b) (i») of the bill states: 

. . . 'reason to believe' shall include, but not be limited to: 
(A) a finding of discrimination by a Federal or State court or administra- 

tive agency; 
(B) a  determination  of  noncompliance made by Federal  investigators- 

acting pursuant to cooperation agreements under sub.section  (d) ; 
(C) the filing of a lawsuit by the Attorney General alleging discrimina> 

tlon; or 
(D) a determination by the Secretary that a State governor or unit of local' 

government has violated section 122(a). 
Subsection 122(b) (1) of the bill aLso specifies that the "terms and conditions"" 

of voluntary compliance "shall be reduced to a written agreement approved by 
the Governor, the affected unit of local government, if applicable, the Secretary, 
and the Attorney General of the United States, and shall not become effective 
until 30 days after i)nblication of such agreement in the Federal Register." 

If 60 days after the Secretary's notice the Governor fails or refuses to secure 
compliance, subsection 122(b)(2) of the bill requires the Secretary to tem- 
porarily withhold further payments of revenue sharing funds to the noucomply- 
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Ing government The temporary withholding of fnnds is regulated hy specified 
procedures which are meant to insure due process to affected governments and 
to advance the stages of enforcement action. 

Under subsection 122(b) (3), a government whose funds are temporarily with- 
held can at any time request a hearing which the Secretary is required to conduct 
•within 30 days of the refjuest. The period of temporary fund withholding cannot 
extend beyond 120 days or 30 days after the conclusion of a requested hearing, 
Avhichever is longer. Prior to the expiration of the temporary withholding period 
(the longer of 120 days without a hearing or 30 days following conclusion of a 
requested hearing), the Secretary is required to make an express finding of the 
government's compliance status. 

If the Secretary finds that the government is in compliance with the non- 
discrimination provision, payment of the withheld funds shall resume. 

If the Secretary makes a finding of noncompliance, the Secretary is required 
ty subsection 122(b) (3) to continue witliholding payments and to: 

(A) refer tlie matter to the Attorney General with a recommendation 
that an appropriate civil action be instituted ; 

(B) exercise the powers and functions provided by Title VI of the Civil 
Rights Act of 1964. including termination and repayment of funds; or 

(C) take such other action is may be provided by law. 
Subsection 122(b)(2) further provides for the resumption of payment of 

withheld funds following a finding of noncompliance if 
(A) such State government or unit of local government enters Into a 

compliance agreement approved by the Secretary and the Attorney General 
of the United States (which agreement shall not become eftective for pur- 
poses of such resumption until 60 days after publication in the Federal 
Register) : or 

(B) such State government or unit of local government complies fully 
with the final order or .ludgment of a Federal court, if that order or judg- 
ment covers all tlie matters raised by the Secretary in the notice issued . . . 

Finally, subsection 122(b) (4) provides that the Secretary's compliance deter- 
mination is subject to review by the appropriate U.S. Court of Appeals upon 
j)etition by any government or individual who is aggrieved by the Secretary's 
determination. 
Commenis on Section 122(h) of II.R. 8S29 

Now that the State and I^ocal Fiscal Assistance Act has been in effect for 
nearly four years, there is a .sutistantial body of evidence that the Secretary of 
the "Treasury has not effectively exercised the statutory authority to enforce 
tlie noudiscrimination provision of the Act. In general, therefore, the substitution 
of mandatory enforcement procedures for di.seretionary enforcement authority 
represents a necessary and positive legislative change. 

The provision requiring the temporary withholding of revenue sharing funds 
in an in.stance of presumptive noncompliance pending administrative proceedings 
is particularly positive in that it would help in.sure fulfillment of the Constitu- 
tional mandate that discrimination not occur in the expenditure and enjoyment 
of federal funds. This provision implements a recommendation made by this 
Commission after a careful review of the Treasury Department's enforcement 
record. We further lielieve that the court decisions in the Rohinxon v. Schultz and 
V.S. v. City of Chicago litigation demonstrate both the need for and the utility 
of such a provision. 

Simultaneous expansion of tlie nondlscrimination provision to cover all pro- 
grams and activities of revenue sharing recipients and provision for mandatory 
witliholding in all instances of presumptive noncompliance could give rise to 
Iiractical and legal problems. In 1071, the Commission noted that the fund cut-off 
sanction might in some instances be "too drastic for practical use," and we 
therefore advocated the estalilishment of a "comprehensive and flexible range 
of remedies to be used on a selective basis." 

For the sake of clarity, it is appropriate to restate the Commission's position 
on the matter of expanded coverage of the nondiscrimination provision and also 
on the matter of mandatory deferral. Tlie Commission believes that expansion 
of the nondiscrimination provision to cover all programs and activities of reve- 
nue sharing recipients is necessitated liy the wide latitude of permissive uses of 
revenue sharing funds and the prolilem of "fungibility" which has been attested 
to by the Comptroller General of tlie United States and numerous civil rights 
organizations. Likewise, the Commission believes that federal funds must be 
withheld when tliere is prima facie evidence that they will be used to directly 

Si'^- itg 
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perpetuate unconstitutional discrimination. The Commission lias not, however, 
taken a position on whether there should be a mandatory withholding of revenue 
sharing funds when there is prima facie evidence of discrimination in a program 
or activity that is not directly funded by revenue sharing money. 

H.R. 832!) does provide for mandatory withholding of funds in all instances 
of noncompliance with the expanded uondiscrimlnation provision. If, therefore, 
H.R. 8329 were enacted and if its provisions were stringently enforced, the 
revenue sharing program would become a powerful instrument for eliminating 
discrimination. 
Section 122(c) of the State and Local Fiscal Assigtatice Act of 1971 

This section pertaining to the enforcement authority of the Attorney General 
states in part: . . . the Attorney General may bring a civil action in any appro- 
priate United States district court for such relief as may be appropriate, 
including injunctive relief. 
Section 122(c) of H.R. 8329 

In setting forth the enforcement authority of the Attorney General, this sec- 
tion specifies some of the "appropriate" kinds of relief which a court may grant. 
It states in part: . . . the Attorney General may bring a civil action in an appro- 
priate United State-s district court. Such court may grant as relief any tempo- 
rary restraining order, preliminary or permanent injunction, or other order, 
including the termination or repayment of funds available under this Act. 
Comments on Section 122(c) of H.R. 8329 

Specification of some kinds of relief which the courts may grant serves to 
clarify Congressional intent and to strengthen the statutory basis for judicial 
relief. 
Section 122(d), (e), and (f) of H.R. 8329 

Section 122 of H.R. 8329 contains three additional subsections pertaining to the 
enforcement of the nondlscrimination provision. 

Subsection (d) requires the Secretary of the Treasury to prepare draft coopera- 
tion ag:reements "with each Federal agency which exercises review over the civil 
rights activities and compliance of State governments and units of local gov- 
ernment" within 30 days of enactment of the law. The subsection provides that 
the cooperation agreements must be published in the Federal Register subject 
to a thirty-day public comment period, and shall be finalized within 30 days of 
the clo.se of the public comment period. The subsection further specifies that: 

The agreements shall describe the cooperative efforts to be undertaken (in- 
cluding the sharing of civil rights enforcement personnel and resources) to se- 
cure compliance with this section, and shall provide for the immediate notification 
of the Secretary by the Attorney General of any actions Instituted under section 
122(c) or under any other Federal civil rights statute or regulations issued 
thereunder. 

The current State and Local Fiscal Assistance Act does not mandate such 
cooperative agreements. 

Subsection (e) requires the Secretary of the Treasury "In consultation with 
tlie Attorney General" to issue regulations requiring recipient governments 
to submit whatever Information may be required to determine compliance with 
the nondlscrimination section of the act. This subsection supplements the current 
.statutory provision of Section 142 (which would be retained In H.R. 8329) that 
"The Secretary shall prescribe such regulations as may be necessary or appro- 
priate to carry out the provLsions of this title." 

Subsection (f) provides for the authorization of such funds a.s may be necessary 
to carry out the purposes of the nondlscrimination section. Tlie current State 
and local Fiscal Assistance Act does not specifically authorize funds for this 
purpo.«e. 
Comments on Section 122(d), (e), and (f) of H.R. 8329 

The additional three subsections should help to strengthen the enforcement 
of the nondlscrimination provision. 
Section 120 of H.R. 8329 

This section of the bill entitled "Private Remedies" contains two provisions 
which have no parallel In the current State and Local Fiscal Assistance Act. 
Subsection (a) mandates si)eclflc time limits for the administrative proces-sing 

BD -24 8. 
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of citizen coraplaiuts alleging violations of the act. Subsection (b) grants all 
persons tlie right to institute civil action to enforce the provisions of tlie act. 
Comments on Section 125 of H.R. 8S29 

This new section augmente the enforcement provisions set out In Section 122. 
The establishment of mandatory time limits for the administrative processing 
of citizen complaints should promote governmental resiwusiveness and effective 
enforcement of all provisions of the act. EsUiblishment of a private right of 
legal action fulfills a recommeudatiou of this Commission. In making tliis 
recommendation, we noted: 

The Commission maintains that the Federal Government is responsible for 
ensuring that its revenues do not subsidize discrimination. Nevertheless, we 
believe that an aggrieved Individual must have an (Opportunity to secure relief 
in those instances where the government fails to carry out its obligations. We 
further note that statutes which include a provision for the payment of legal 
fees have stimulated effective administrative enforcement of various Federal 
laws. 

ATTACHME3«T  NO.   3 

• This nation's policy against racial di.scrimination is clear and unequivocal. 
The 14lh Amendment forbids state action which denies any person "equal pro- 
tection of the law." Altliougli the 14th Amendment applies to the States, the 
Fifth Amendment operationally extends the prohibition against discrimination 
to federal action.^ 

Enactment of the Civil Rights Act of 1964 provided the Federal Government 
with a mechanism by which it could effectively carry out its Fifth Amendment 
obligations. Title VI of the Civil Rights Act of 1964 (1) prohibits di.scrimination 
on the basis of race, color, or national origin in any program or activity receiving 
federal financial assistance; (2) authorizes and directs all federal agencies whicli 
provide such a.ssistance to enforce the prohibition agaiii.st discrimination; and 
(3) empowers the agencies to terminate financial a.s.sistance to effect compliance 
with the Act.' 

The Federal courts have repeatedly emphasized the Constitutional and statu- 
tory duty of federal agencies to prevent discrimination in the programs tliey 
fund. 

. . . recent ca.ses indicate that both Title VI and the Fifth Amendment impose 
upon Federal officials not only the duty to refrain from participating in dis- 
criminating practic-es, but tlie affirmative duty to police the operations of and 
prevent such discrimination by State or local agencies funded by them. NAACP, 
Western Region v. Bretinan, 360 F. Supp. 1006, at 1012 (D.C. D.C. 1973).' 

In these cases defendants cannot in their discretion peimit further advances 
of Federal assistance in violation of the statute, but have a duty to accomplish 
the purpose of the statute through administrative enforcement proceeding or by 
other legal means. Adams v. Richardson, 351 Supp. 636 at 641 (D.C. D.C. 1972). 

The government's obligation to prevent di.scrimination in federally funded pro- 
grams was reiterated in a recent court decision which specifically involved the 
Office of Revenue Sharing. Subsequent to a Federal District Court finding of 
racial di.scrimination in the Chicago Police Department which received sub- 
stantial revenue sharing funds, the U. S. District Court for the District of Colum- 
bia ordered the Secretary of the Treasury to withhold future revenue sharing 
payments to the city. Another Federal court subsequently reviewed and upheld 
the propriety of this order noting: 

Where recipients of Federal funds have engaged in tnilawful discrimination, 
coin-ts have been quicic to require that Federal agencies refrain from partici- 
pating in the discriminatory practices, and exercise affirmative duties to police 
compliance and prevent constitutional and statutorily prescribed discrimination. 
(U.8. V. Citv of Chicago, 9 E.P.D. 7429 at 7437). 

In accordance with contemporary judicial decisions, the Commission believes 
that a Federal District court finding of discrimination in any program or activity 
receiving federal financial assistance obligates the funding agency to immedi- 

iSee Boiling V. Sharpe, 347 U.S. 497 (1954) ; Simpkina v. Moaet H. Cone Memorial 
Hospital, 323 V. 2d 959 (4th Clr. 1963). eert. denied, 376 U.S. 93S (1904). 

' 42 U.S.C. 2000d. 
' See also. Oautreaux v. Romney, 448 F. 2d 731 (2nd Clr. 1971) ; Eick» v. Wearer, 302 F. 

Supp. 019 (E.D. La., 1969) ; United States v. Frassier, 297 F. Supp. 819 (N.D. Ala. 196S). 
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ately defer further assistance and to Institute administrative enforcement pro- 
ceedings. Our position in tliis matter takes into account tlie due process rigiits 
of recipients of federal assistance as well as the Constitutional and statutory 
obligations of the Federal Government to prevent discrimination. 

A recipient of federal financial assistance whose funds are deferred because 
of a Federal District Court flnding of discrimination has the right to contest 
that flnding. The process of judicial appeal, however, does not alter or postpone 
the federal funding agency's obligation to enforce the Constitutional and statu- 
tory prohibition again.st discrimination. To permit a federal agency to continue 
financial assistance during the often protracted course of appeals litigation 
would drastically erode the citizens' guarantee of nondiscriminatory treatment. 
The fact that deferral of financial assistance is accompanied by administrative 
proceedings nnd the fact that administrative proceedings are themselves subject 
to judicial review insures that due process is accorded to the recipients of federal 
aid whose funds are withheld. 

ATTACHMENT  NO.   4 

The Commission believes that it is appropriate for the OflSce of Revenue Shar- 
ing to defer funds and to initiate administrative proceedings when a federal 
<-<)urt finds discrimination in a program or activity supported by revenue sharing 
money despite the fact that plaintiffs in the discrimination suit have not sought 
such deferral nor has the court ordered it. The Ofilce of Revenue Sharing has a 
Constitutional and statutory obligation to insure nondiscrimination in tJie pro- 
grams and activities it funds. This obligation is independent of the legal rights 
of individual citizens and the responsibilities of other federal agencies. The 
failure of a third party to seek specific relief or the inaction of a court in fashion- 
ing a specific remedy in no way relieves ORS of its duty to act against dis- 
crimination when a recipient of ORS funds has been found guilty of the same. 





N 





V   .•^ LV        ' 

••^.0^ 
.v^"-. 

•r'- 
..V-'- 

c^.vV-.'-;^     ..^\-''--'%\   .c^"/-':.^-    /^ 

• -. •   -^ J^ 
•J' ^' 

,,y'     =»*_-.,   ••> 

..p 
V .*       . • • •  ' 

'-': i-'" K-    *?•'•':> 

•'-.N^^ 

••,.»•      . c 

A- 
•••> 

• V^v 

. <^'7'--:\ /y-'-^-'K ./::7':-X ,'^v:'-:- 
X--:-;.:V'-/   %.---;.:'V  ^----V .. %---'''. 

•   .     • .V* 

t^'^-    v.. "' 

.•K '^-. 

.  -^-.^   ; 

.n> '"-•y. •^•'    v>- 

y'-'K 

^^•.•:; 

*>.   ' •' 
<••      .\ 

V-*'. 

- • . . •     A 

U      •'•••• \t* •=.,.••••'    J' %•••••     <-^ •=•!••••• 

/% 
•>-. <J- 

.H*s.;:- ,>^x^4^«;;••.^ "<•.-••• %;-•„/ «  > s • •   . / 



-•   '    . • 

''•:..  *• .• 

.\ •• • '• 

^./ 

'- .      • •. •      ,..» 
'/••;•        /y . 

V' ^ .' 
«. 

'••>./<    :..• 

v^   -.••"•. 

•'=    '^^..s^    /• 

.0' 

'.^^••\-:-:-.''- 

i       1- 

•^>..^ 

t. 

^• ^ 

V 

..•,r   •<,,•.•, 

.0'"    . • ' " '    ''> 
• •• •'     v-" 

<^     y   • ••'.      -, •<•,      • • ..         ' - 

'^y.   *'--^   J^ •^,/'.;.-' 
c^              . • 

:•   /% V .• <.;>'-e>. 
^•;' .     • 

. . »      .(1                • 

'      /    (onsMos. ^'      .••'•. 
, ^      ^ *,•   LMiiAirr aiMaiNa v"      /       '•     -'. 

ST. AUGUSTINE ^    •*' ',     t    , 

FLA. •'7;      '.'.  • 




